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Advertisement to the first edition. 



TO the public. 

The case of Maze v. Hamilton^ cited page 47, with 
one other, I intended to publish in an appendix to this 
volume ; but the manuscript having been unfortunately 
deposited in a house which was lately consumed by 
fire, I have great reason to apprehend that it was 
either burnt, or by some other means destroyed. 
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Walden executor of Walden v. Payne. 

<■ . 

Slaves from their nature are. chattels ; and though in the waldss's 
hands of executors they are exempted from the payment executor 
of de{>ts» where there is a suflBiciency of other personal es- pJJis 
tate, they are nevertheless assets. — ^They are real estate 
only in particular cases, such as descents, &c. 

An executor is not bound by the >order of a County Court, 

. directing a division of the testator's estate amongst the 
distributees, to deliver up slaves, without reserving a suffi- 
ciency to pay the debts, or taking bonds to refund. 

The Act oi November y 1781, c. 32, establishing a scale of de- 
preciation, does not extend to contracts made antecedent 
to the 1st of January y 1777. 

The pleas conclude with a verification, and the record states, 
"tnat to these several pleas the plaintiff replied generally, 
and issue was thereupon joined." This, though informal, 
is sufficient after verdict. 

This was an action of debt, brought by the ap- 
pellee against the appellant in the District Court of 
Fredericksburg^ on a bond dated ir^ December^ 1776. 
The defendant put in the following pleas : 1st. Pay- 
ment. I2dly. That at the time of issuing the original 

Voi. H.— B 



S COURT OF APPEALS, 

1794. writ in this suit, he had fully administered all the goods 
and chattels of his testator, except 430/., paper money 



Walden's of the value of specie, and that he hath not, 

executor ^^^ ^^ ^jjg ^jj^^ ^f suing out the original writ in this 

paykb. cause, nor at any time since, had any goods of his said 
testator in his hands unadministered, except the sum 
aforesaid. 3dly. That the non-payment of the debt 
was owing to the plaintiff, wherefore, and by«virtue of 
the act entitled " an* act directing the mode of ad- 
justing and settling the payment of certain debts and 
contracts, and for other purposes,'' he prays the Court 
to award such judgment as to them shall appear just 
and equitable. The two first pleas conclude with a 
verification, and the record states " that, to these se- 
veral pleas, the plaintiff replied generally, and the issue 
was thereupon joined." 

The jury found a special verdict as follows: that 
the defendant, on the 27ih of Naoemher^ 1778, had 
the estate of his testator duly appraised according to 
[[ S ] law, and at the same time proceeded to sell the whole 
of the personal estate except slaves, having by ad- 
vertisement, previously published in the gazette, given 
notice of the sale, and required all the creditors of the 
estate to make known • their demands, and to receive 
payment. That the defendant, on the 1st day of 
January^ as well as in November 1778, offered to pay 
to the plaintiff the amount of his debt, including in- 
terest thereon, in the then circulating paper money, 
which the plaintiff, at each time, refused to receive. 
That the non-payment of the debt was owing to the 
creditor, the same having been offered and refused as 
aforesaid. That the defendant sold a sufficiency of 
the estate, together with money in the house, and 
debts due to the testator, to pay all the debts owing^ 
by the estate. That on the motion of one of the le- 
gatees, an order was made by the County Court of 
Stafford m September^ 1778, appointing commission- 
ers (of whom the plaintiff was one, and acted as such) 



• "Sr-e this Mct recited in n note to the case of WcUaon ^ Hartshorn v. 
Alexander, atUe, vol. i. p. 341. 
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to divide the estate of the testator according to his 1794. 
tvill, in consequence of which the estate remaining 



unsold, and not disbursed in the payment of debts, or Waldew's 
ofFered to the creditors, was on the 27th o^ November^ executor 
(more than a year after the testator's death,) divided, Payhb. 
and the share of each claimant delivered, no bond to 
refund being taken. That the estate so divided con- 
sisted entirely of slaves. That the money offered as 
aforesaid, was of the paper money then in circulation, 
and was liable and subject to the law for calling in 
and redeeming the said paper money, at one for 1000, 
and that the defendant had received of the same sort of 
money, to a greater amount than the plaintiff's de- 
mand, for debts due to his testator, and contracted 
previous to the year 1776. That one of the legatees 
is insolvent, and two others have removed to parts of 
this State very distant from the defendant. That 
the defendant divested himself of the whole estate of 
his testator before the institution of this suit, in paying 
the debts, and in obedience to the order and division 
aforesaid, except 427/. paper money, so offered by him 
to creditors. That the defendant has not paid the 
debt in the declaration mentioned. If upon the whole, 
the law be for the plaintiff then they find for him, the 
debt in the declaration mentioned, to be discharged by 
the payment of the principal and interest, or so much 
tfiereof as to the Court might appear just and equita- 
ble ; otherwise for the defendant. Upon this verdict, 
the Court gave judgment for the plaintiff, for the full 
amount of principal and interest, from which the de- 
fendant appealed. 

Marshall^ for the appellant. 

I shall insist first, that slaves are not assets in the 
hands of executors, if the personal estate be sufficient [] 8 3 
to pay the debts. If so, then secondly, that the de- 
fendant has fully administered the assets. Thirdly, 
if these points be against the appellant, still the Court 
may give an equitable judgment. 

First. — Slaves, by the Act of Assembly passed in 
1705. c. 3, are declared to be real estate, with certain 
exceptions : and though some of the exceptions ren- 
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1704. derthem like to chattels, yet, there is no law which 
____ declares them to be assets, nor can the executor dis- 



Waldeh's pose of them, as he may of the personal estate^ for 
•'^"^•^ the payment of debts, unless there be a deficiency of the 
PAxine« latter; in that case only can he sell slaves. The laws 
passed in 1727,^ and in 1748,t were made, because 
slaves having been declared to be real estate, could not, 
as such, have been applied by the executor to the pay- 
ment of debts, and the Legislature in these laws, 
have been careful to distinguish this species of pro- 
perty from chattels. If we refer to other laws, we 
shall find, that slaves are always contemplated as a 
species of property totally unlike to personal estate. 
Thus, in the law respecting distributions, slaves are 
not comprehended under the words good^f chattels^ 

/and personal estate. Again, by the same law, ttie 
executors or administrators may distribute the per- 
sonal estate after nine months from the death of the 
testator, taking bond and security to refund. But by 
the Act of 1748, c. 3, ^ 30, the slaves of a decedent 
are to continue on the land to finish the crop, (where 
the testator or intestate dies between the 1st of March^ 
and the 25th of December^) untH the latter period, 
when they are to be delivered to those having a right 
to* them, well clothed at the expense of the estate^ 
and their crops are declared to be assets. Now mark 
the difference between slaves and personal estate. 
The latter may be distributed at one time, the former 
shall be delivered at another ; in the latter, security to 
refund may be required, but not in the former. Why? 
Because they are not assets, jior as such liable to pay 
the debts, unless the personal estate be deficient. The 
obvious conclusion is, that this sort of property, is 
made an auxiliary fund for the payment of debts, 
where the assets are insufficient, and the executors 
are empowered, by a special law, tq, sell them for 
that purpose ofily. The executor in this case had no 
power to retain possession of the staves, there being 
a sufficiency of personal estate, ^r<(^, because the law 

I'll IP I I ■■ 111 I ■ I I I I I —^^,—1——^——^ IM— ^—IMMI— — 

•. Actof 1727, C. 4. § 7. f ^c* of tr48, C. 3. § 29. 
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not only imposed it as a duty upon him to deliver 1794w 
them up, but the judgment of a Court, having com- r 4 T 
peCe^t jurisdiction, compelled him to do so,. and this 
order^ ne was bound to obey, without a power given waldbh's 
to him of protecting himself, by takii^ security to re- «M«at«wr 
fund. Let it also be remarked^ that it would be ex- p^m. 
ercisihg an unnecessary, ds well as an unjust rigor 
against the executor, to charge him with a devastavit^ 
"mitn the legatees may> b a Court of Equity, be re* 
sorted to. 2 Vem. IS. 205. I Fenu 94. 162. 2 Ventr. 
aeo. S5«. 2 P. Will 447. Should it be contended, 
that an executor, before he delivers or. pays a legacy, 
may demand security to refund, and that if he neglect 
to require such a security^ he csmnot compel the le- 
gatee to refund, I answer, Jlrst^ that the cases on this 
head relate to personal estate only, which are always 
assets^ and liable to pay debts ; whereas, slaves are 
real estate, and dre liable to pay debts, only as an aux- 
iliary fund ; that Aq executor is obliged to deliver 
them up within a limited time, without .security, un- 
less there be a deficiency of the personal estate. 
Secondly, the delivery in this case was not voluntary. 

2d». point^-^The verdict finds, that all the estate 
hath been administered, except the slaves which were 
delivered to. the. commissioners,, to be divided under 
the ofder of Court, and 427/. paper mcmey. Now this 
money was either funded, or it was not. If the for- 
mer, it remains a debt due from the public, (worth, ac- 
cording to the scale, 8^. Gd. specie,) payable at a fu^ 
ture day, as the public Acts of the Legislature prove. 
If the latter^ it is taken out of circulation by an Act of 
the Government, and thereby deprived of all its value. 
In either point of view, it forms no part c^ the assets 
in the hands pfthe executor^ being a debt due and un- 
collected. 2 Bac^ Ab. 417. 

To chalrge the executor with a devastavit^ he should 
be guilty of mismanagement^ misapplication, fraud, 
or of paying legacies when the assets are insufficient 
to pay the debts. 2 Bac. Ab. 435. The executor in 
this case did not mismanage nor misapply the assets, by 
selling the personal estate, and offering the money in 
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1794. discharge of the debts, because this was a part of his 
- ' duty. Neither has he left debts unpaid, by disposing 

ivalden'b of the assets to legatees, if I am right upon the first 

^''T^**'^ point. If then, the executor is subject to no blame 

PAfn. for delivering up the slaves under all the circumstan- 
ces of the case, there is no possible ground left to 
charge him, unless indeed he can be chargeable with 
the consequences of a legislative act, which destroy- 

r ff 1 ed in his hands the funds he reserved for paying the 
debt ; an idea too monstrous to be contended fon 

3d point. The issue upon the third plea is with the 
defendant, the jury having found, that the non-pay'- 
ment was owing to the creditor ; and, dierefore, the 
Court may give an equitable judgment on the case. I 
will not repeat all the equitable circumstances which 
appear to favour the executor, believing that no case 
ever exhibited more than the present. The case of 
Kenner v. Turner^ in the old General Court, was not 
so strong in favour of the defendant as the present ; 
for, in that, the Court interfered, even after a verdict 
rendered upon the plea of payment. The case was, 
that Turner^ who was indebted td Kenner^ offered to 
pay the debt^ (without making a legal tender jj which 
was refused. The Court scaled the debt as of the 
day when the offer was made, because Turner^ hold- 
ing the money in his own right, was presumed to have 
afterwards made use of it, it not being improper in 
him to do so ; it was therefore thought just, that he 
should sustain the loss by subsequent depreciation. 
But in this case, the executor^ acting as a trustee^ 
ought not to be presumed to have used the money, 
because it was improper that he should have done it, 
and therefore, it would be unjust to make him bear 
any part of the loss by depreciation, but it should be 
borne by the creditor, for whose use the trustee held it. 
Ronoldy for the appellee. 

There might be some weight in the arguments 
drawn from die hardship of this case, if the jury had 
not expressly found that the ^secutor had notice of 
the debt in question before the division took place. 
But the arguments chiefly relied upon are, 1st That 
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slaves are assets only submodo. 2dly. That they were 1794r« 
delivered to the legatees under the judgment of a 



Court. In answer to the first, I would observe, that wavms^ 
slaves, in the hands of an executor, resemble personal «"^tw 
chattels in almost every respect ; for, 1st. The pos- patvc. 
session of them belongs to the executor. 2dly. They 
cannot be taken by a legatee without his assent ;^ and 
3dly. They are subject to the payment di the testator's 
debts. 

That the possession of them belongs to the execu- 
tor is evident, because he is to deliver them to the 
legatee, which he could not do if he had no right to 
possess them ; and they, like the personal estate, are , 
to be inventoried and appraised,^ which would be 
absurd, if they were considered as real estate. That 
the executor's assent to vest the possession in the le« 
gatee is necessary, is not only proved by the law just [ 6 3 
alluded to, but is necessarily implied from the power 
given him to sell them for payment of debts. These 
circumstances form the strong line of distinction be- 
tween re^l and personal property. But it is contend*- 
ed, that they cannot be sold but as an auxiliary fund 
to the personal estate. This is equally the case with 
specific legacies, which cannot be sold, unless there 
be a deficiency of other property, and yet it never was 
contended that they are not assets. Another circum- 
stance is, that the penalty of an executor's bond is always 
so fixed as to cover the supposed value of the slaves, as 
well as of the personal estate. Were it otherwise, an ex- 
executor might waste that part of theestate so as to dc; 
feat the rights, not only of creditors, but of others. The 
truth is, £at slaves, though real property, m a course 
of descents^ are considered like other chattels, in cases 
where the executor has a power over them for pay- . 
ment of debts. They cannot be sold any more than 
specific legacies can, for the purpose of paying pecu«* 
niary legacies, nor even debts, unless there be a defi- 
ciency of the personal assets. 

As to the order of the County Court, I do not con- 
ceive that it was obligatory upon the executor, as it 

* Act of 1748y C. 3, seo. 25. 
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i794* ^^s made upon an ex. parte motion, and without a re- 
gular suit. There is no taw which authorizes this 



WALfiBv«b mode of proceeding, and, consequently, the order 
cxeMtor ^j^ entirely extra-judicial. Besides, the executor 
PATn. was bound to oppose it, and to state the necessity of 
his retaining the possession until alF the debts were 
paid ; this, at least, he ought to have done, before he 
could attempt to excuse himself against the conse- 
quences of his having obeyed it to the prejudice of 
others. 

As to the finding upon the third fdea, it surely can- 
not avail the appellant, because the Act pleaded and 
relied upon, relates, by express words, to contracts 
made after the first day of January^ Vlll^ and this 
was entered \xi\.o prior to that date. The preamble oi 
the law states the inconveniences resulting from the 
depreciation of the money, in respect of contracts en- 
tered into between the first day of January ^ 1777, and 
the first day of January, 1782, atid is, therefore, inap- 
plicable to all other cases. Besides, if a legal tender 
had been made, yet the jury diould have fouild that 
the money was such as might be Urwftdly tendered^ 
which they have not done. 

Marshall, in re[dy.-~It must be admitted, that the 
decision of the County Court was not made upon pro- 
ceedings regularly conducted ; yet as that Court had 
jurisdiction aver the subject, the judgment, standing in 
force and unreversed, was obligatory upon the exe- 
cutor. 
[ 7 ] It is true, that the second section of the Act of 
1781, is confined to contracts made after the 1st day 
of January, 1777, but it does not follow that the law 
is confined entirely to contracts entered into between 
the periods mentioned in that sectbn. The third sec- 
tion, which declares that execution shall not issue up- 
on any judgment theretofore obtained, before Decern- 
&r 1783, IS obviously not restrained in its operation ; 
and why should the fifth section, (the language of 
which is as general as it could be,) be restrained, 
when the mischief intended to be remedied, is the 
same ? If it were just, that an equitable judgment 
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should be given upon a contract made on the 1st of 4794. 
January^ 1777, where the non-payment was owing to 



the creditor, is it not as much so, if it had been made waldkjv'b 
on the last day of December, 1776 ? And since the ««^tof 
words of the fifth clause of the law, do not expressly Pathi. 
confine the cases to particular contracts, the Court 
will so' construe the Act, as to extend the relief to 
every case coming within the mischief. 

An objection which was over-looked in opening 
the cause, may here be mentioned ; it is, that no is- 
sue is made up. -The pleas conclude with an aver- . 
ment, as it was proper they should, to which there is 
no replication. The case of Stevens v. Taliaferro^ 
(ante. vol. I. page 155,) is in point. 

Aono/rf,-!— There is certainly no ground for this ob- 
jection, after verdict, and a defence made. The record 
states, that the plaintiff replied generally to the plea, 
and that issue was thereupon joined. Although the 
pleadings might have been more formal, yet it is too 
late after verdict to make an objection. 

Lyons J. delivered the opinion of the Court. 

The principal point made in this cause, on the part 
of the appellant, is, that slaves are real estate, and can 
only be considered as assets in the hands of the ex- 
ecutors ^2^6 modb. 

Slaves, from their nature, are chattels. They Were 
originally xso, and the law made them real estate, only 
in particular cases, such as in descents, Sec. But in 
most other instances, and especially in the payment of 
debts, they were declared to be personal estate. It 
IS true, the law has protected slaves from distress, or 
sale, where there is a sufficiency of other personal es- 
tate to pay debts or levies, and m this respect they 
differ from other chattels ? but this qualified exemp- 
tion ddes not change their nature, or give to them the 
qualities of real property. Slaves therefore, being 
clearly assets in the hands of an executor, and liable 
to the payment of debts, the executor had a rii[ht to 
demand security of the legatees before he delivered 

VOB.II.— C 
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1794. them up^ and a Court of Equity would not have com- 
' pell^d him to part with the possession, without such 
Waidew security being given, upon the principle of makiiig 
executor ^j^ Jo equity who would have it. The executor ap- 
Pat^stb. pears in this case to have consented to the division 
directed by the county Court, since it does not ap- 
pear, that he disclosed the fact of debts subsisting 
against the estate, or that he opposed the order which 
was made upon any principle whatever. That order 
should be construed according to the reason and jus- 
tice of the case, and that it was intended only to com* 
pel a division of the estate which should remain, c^ter 
satisfying all legal demands against it. If the execu- 
tor, with a knowledge of this claim, chose to deliver 
the slaves to the legatees, without taking security to 
refund, under an opinion that he had money in his 
hands to satisfy the debt, he might have made a legal 
tender pf the money, and thus have exonerated him- 
self. But this he did not do. . The executor being a 
trustee for creditors, ought to have taken care to keep 
enough in his hands to satisfy them^ and it is no an- 
swer to their demand against him to say, that they 
may pursue the legatees. They are under no obliga- 
tion to follow the. estate, though they may do so^ if 
they please. Whether the executor has subjected 
himself to a devastavit or not, would be a pi^emature 
inquiry at this time; when a suit is brought sug- 
gesting a devastavit^ that question may properly be 
decided. ^ 

As to the other objections, there is no weight in 
them/ The Act of 1781, relied upon in the third plea, 
does not extend to contracts made antecedent to the 
1st of January^ 1777. This Act has been greatly 
misunderstood. The principle of the decision in the 
case 6{ Kenneny. Turner^ was soon after reconsider- 
ed, and corrected ; for it was absurd to scale specie 
debts* Whether the executor in this case kept the 
money or not, does not appear; but if he did not make 
legal tendtr^ and kept it, it was his own fault. 
Though the issues are not formally joined, yet they 
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have been fairly tried, and being found by the jury, it 1794. 

]& now too late to seek an advantage in consequence ^ 

of that informality. walukn's 

Judgment affirnied.(l) 



(1) 2 Hep. & Maof. 69. 77. 
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James RoV and others v. Muscoe Garnett, 

» 

Ji; devises certain lands to his son /. for life, remainder to 
his son M, and his heirs in trust, and for the use of the first 
and every other son of his said son /. who should survive 
him, in tail male, equally to be divided i but if hi^ said son 
J. should die virithout male issue, then he elves the said 
lands to his said son M, during his life, with like remain- 
ders to his first and other sons who should survive him, 
in tail m^le, equally to be divided ; but if he should die 
without heirs male, then in trust for the testator's three 
grandsons, with like remainders to the first and every son 
of his said grandsons who should survive them in tail male, 
equally, &c« remainder to M. in fee. He then desires that 
the widows of his sons and grandsons should be entitled 
to dower. ' ' 

/. took an estate for life, in possession, with remainder in 
tail male, expectant upon the determination of the estate 
tail to his surviving sons. The estate for life did not in- 
corporate with the implicative branch of the devise^ be- 
cause the estates were of different natures ; the former 
being a legal estate, and the latter remaining an equitable 
estate not executed by the Statute of Uses, for the want of 
male issue of Jame^^ 

This case, which, on account of its importance and 
difficulty, had been continued for a full Court, came 
on this Term, to be argued. It was an ejectment, 
brought in the District Court of King and Queen^ by 
the lessee of the appellantis against the appellee, 
wherein the parties agreed a case, the material parts 
of which are as follow, viz : That James Garnett^ the 
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and others 
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Gabhztt. 
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1704* elder, being seised of the lands in question, as well as 
of other tracts, by his will, dated the 18th day of 



Rot jipril^ 1765, devised the premises in question to his 
&Dd others g^Q JamcSi by the following clause, viz : " I give to 
Gabhstt. my son James^ the tracts of land purchased of Thomas 
Hawkins^ Young Hawkins^ &c, for and during the na- 
' tural life of my said son James^ remainder to my son 
JMuscoe^ and his heirs, in trust, and for the use of the 
first and every other son of my son James^ who shall 
survive him^ in tail male, equally to be divided ; but 
if my son James should die without male issue ^ then I 
give all the said lands to my son Muscoe^ during his 
life,'' w ith like remainders to his first and other sons 
who shall survive him, in tail male, equally to be di- 
vided ; but if he should die without heirs male, then 
in trust for the testator's three grandsons, with like 
remainders to the first and every other son of his said 
grandsons who should survive them, in tail male, 
equally to be divided, remainder to Muscoe^ in fee. 
To his other sons, and to three grandsons, the children 
« of a deceased son, he also devises lands wit;h like li<» 

mitations, and after disposing of his slaves and per-^ 
sonal estate, he says, " It is my will, that whatever 
women my sons and grandsons marry, or have mar- 
ried, they, the said women, shall be entitled to dower 
in the lands and slaves, devised to my said sons and 
gi^ndsons respectively." [The other clauses in the 
will, so far as they were thought important, are taken 
notice of in the argument, and, therefore, need not be 
here htated.J " It is further agreed, that James^ the de- 
visee, died in October^ 1780^ having never had male 
issue, and, by his will, devised the land in question to 
his daughter Molly ^ who died in October^ 1790, leav- 
ing the lessors of the plaintiffs her only children. That 
the defendant is the same person as is mentioned in 
the will ofJapies Gametic the elder, by the name of 
MuscoeP 

The District Court gave judgment for the defend- 
ant. 

f 10 3 Campbell^ for the appellants. 

The question is, whether James^ the son, took an 



OCTOBER TERM. . i8 

estate tail, or only an estate for life. If the former, 4794. 
then the Act of 1776, for docking entails, enlarged „ 

this estate into a fee simple, and the plaintiffs, as heirs rot 
o( MoUyy the daughter of tyame^, the son, are entided. •'^°^*»«" 
If the latter, then James^ having died without leaving Gabto*. 
male issue, the remainder took effect in the defend* 
anu I am to contend for the former constructbn. 

The clause of the will under consideration has three 
branches, 1st. The devise to James for life. 2d. The 
limitation to his surviving sons in tail male, equally to 
be divided. 3d. The limitation to MuscoCy if James 
should die without male issue. 

The first branch of the devise must be enlarged by 
one or other of the remaining branches ; that is to say, 
either by the second, which contains the limitation 
•' to the first and every other son of his said son JameSy 
who shall survive him m tail male, equally to be divi- 
ded ;" or by the last, which gives the estate to Mus* 
eoey ** if his said son James should die without male 
issue.^^ 

The rule of law under which this enlargement of 
the estate for life must take place is, '* that wherever 
the ancestor takes an estate for life, and •there is a li- 
mitation to hi^ heirs or issue, in the ^ame deed or will, 
these words shall be words of limitation, and not of 
purchase, and will vest the inheritance in the ancestor;'^ 
Shelly^ s Case^ 1 Rep. 99. Though this rule in 
modern times hath not governed universally, yet it is 
stated by Lord Mansjieldyin the case of Doe v. Lam^ 
ing, 2 Burr. 1106, 1107 5" that it is never departed 
from h\x\ in favour of intention. 

The rule, with the exception from it, being thus 
established, we are to inquire, whether the devise to 
James J for life^ be enlarged, either by the second or by 
the third branch of the clause under consideration ? 

I shall not contend that the estate is enlarged by 
the second branch of the devise, *^ to his first and 
every other son who shall survive him, in tail male, 
equally to be divided/^ 1st. Because the words are 
descriptive only of certain issue maky namely, surviv- 
ing sonsj See. and not of his issue male generally. 
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1794. Sdfy* BeCaUie the estate is to go to them bs tenants 

T in common, under the wcM-ds, " equally to be divided/^ 

Rdir and, therefore, cannot pass in a course of descents, 

md othera ^hich wpuld CBTfy It to the eldest son only. The sons, 

€toiarBi«. therefore, must take as purchasers, and, consequently, 

under the rule which I have before mentioned, the 

life estate of the ancestor is not enlarged by the devise 

to them. 

But I shall insist, that the estate for life is enlai^d 
by implication, by the operation of the words, ^* and 
[ 11 3 if my said son James shall die without issue male, 
then to my son MuscoCy^ &c. In order to determine 
and support the truth of this proposition; I will, 1st. 
consider the devise as if the first and third branches 
of h had stood together, without the second being in- 
terpo^d ; as if it had been thus, ^' To James for life, 
and if he die without issue male, then to Muscoe^^ 
&c. 

2dly.— I will consider how far thq intervention of 
the devise " to the first and every othef son in tail 
male equally to be divided/' will alter the case; and 
lastly, I will close with an inquiry, conc«tiing the in- 
tention of ther testator^ in order to ascertain the influ- 
ence whiqh it can have in this case, upon the results 
of the previous reasoning. 

1st. I am to contend, that a devise to James for 
life, and if he die without issue male, &c.< would have 
passed an estate tail to James. Inheritances have 
been created chiefly by necessary implication. The 
rule in Shelley's Case^ gutnishes no doctrine, which is 
not exemplified, and proved, by almost every gift or 
devise that can be conceived. Thus, in a gift to A. 
and his heirs, or heirs male, A. has only an estate for 
life, which is enlarged by the subsequent words, ^* to 
the heirs or heirs male. A devise to a man and his 
heirs male, gives him an estate tail, and the law will 
supply the wtx'ds, "of his- body lawfully begotten.^' 
Co. Lit. 9 b. 

Thereare also other expressions which are considered 
as being tantamount to those before mentioned ; such 
as " to a man arid his sced^'j 2 Vem. 766, " To orte. 
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and, if he bath issue male, that i^sue to have iU^^ 9Rfp. 1794^ 
128. Owen 29. Fentr. 227* So, *< to one, and if he die 



without issue.'' 1 Ventr* 214. King v. MelUng^ Hob^ Hot 
30. Ventr. 230. I i?q^. 99. If then, the clause •'"^"^^ 
stood as I am now considering it, without the inter- QuwWt. 
Tention of the devise to the surviving sons, it is clear 
that an estate tail would have passed to James^ be«> 
cause the remainder to Muscoe, being limited upon 
the condition that Jfame^ should (fie without issue^ jt 
could never vest until that event should take place. 
This brings me to the cons^ideration of the . 

2d point, vi^. Does the intervening devise make 
any diffetence in the case ? If it do, it must be upon 
one or other of two ground^; either that the general 
words, " and if he die without issue'' must be referred 
to the intervening and preceding branch of the clause, 
so as to mean such issue a9 is there spoken of, to 
wit, surviving sons: or, that the intervening estate hin- 
ders the first devise for life, and the last devise to the 
issue male from uniting, so ^s to make the latter, en- 
large the former, or in other words to vt^imjam^s 
all es^te taiL 

I say tjiese are the only grounds ; because if the C IS ] 
devise i$ (notwithstanding the intervening estate^) to 
be construed in the same memper as if it had been ^^ to 
James for life, and if he die without issue male re- 
mainder over; s»>d if the words» " and if h^ die H^ith^ 
out is^ue male" are unrestrained, and mean a general 
/(nlure ofimie maky and ndt of any partiotdar issue^ 
tben it is absolutely necessary that James should have 
taken an estate tail, as all the cases pi:ove ; because, it 
J9 clear^ that the remainder over could not vest until 
there should be a general failure of issue male. 

Here then seem to lie the great points between us. 
It is admitted, that the devise to the surviving sons 
does not enlarge the estate; or if issue male mean 
su4Jk issue^ it is equally clear, that an estate tail did not 
vest in the father. But if it can be shewn that the im- 
plicative wards are not so restrained, then it must be 
conceded chi the other side, that James took an estate 
tail. 
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I7d4. t shall at <Mice admit, that an implication to entar^ 
an estate, must be a necessary one. ^^ Thus, if there 



Rot be a devise to^. remainder to all his sons in tail, and 
tti4 others If ijg ^ig without issue male, then to B; it is clear, 
Qaurt. that the latter words ^^ and if he die without issue 
male,'' will not enlarge the estate previously given ; 
because, as the first part of the devise had compre^ 
hended all the issue male, the latter part can have re- 
ference to none others, and therefore shall be construed 
to^mean such issue male, and consequently will not 
. operate to enlarge the estate. The whole male issue 
being comprehended, there is no necessity to enlarge 
the meaning of the latter words. 
^ But if there be a devise to the first, second, and third 
sons down to the sixth, or to any otherparticular number 
of sons, and ^* if the tenant for life die without issue 
male, remainder over ;" these words shall not be con- 
strued to mean such issue, because the testator, by the' 
generality oi the latter words, clearly meant, that all the 
issue male should take, and the former words having 
only given the estate to a certain number, if the latter 
words were construed to mean such issue, a part of the 
issue would be left unprovided for, contrary to the 
evident will of the testator. In such a case, there- 
fore, the Judges will not restrict the general meaning 
of the words' " issue male/' but will construe them to 
mean all the issue mo/e, and consequently, will deter* 
mine the estate to be an entail in the ancestor. Langly 
V. Baldvriny Fitzg. 14. The Attorney General v. Sut' 
ton, 1 P. Wms. 759. These cases seem to be decisive. 
They are founded upon the strongest reason, and are 
[[ 13 3 in unison with the best established principles of law. 
And if cases seemingly opposite to these should be 
produced, they will, ifexamined, be found not to vary 
from, but to strengthen the principle established in 
these cases. 

The last point to be considered, Js the intention. If 
it be contended that the testator meant to give an es" 
tatejbr life only, to James, because he has used ex- 
pressions proper to evince such an intention, the an- 
swer is, that the intentbn is equally clear and strong, 
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hat aU the issue male^ of James Should take, and that 1794. 
Muscoe was not to take, so long as James ^^oxAA \\i\vf^. 
issue male; and unless James took an estate tail, some rot 
of his sons might have died in his life time, leaving "**' ^^^*** 
issucy who would be entirely unprovided for. If then GiKHtTT. 
there be two intentions, the one contradictory to the 
other, all the authorities prove, that a preference is 
given to that, which favours the issue, where it is clear 
they were meant to be provided for. The authorities, 
from Shellei/s Case^ down to the latest that we meet 
with, prove, that an estate given expressly for life, 
may be enlarged by words of implication. But I 
doubt if one can be produced, where, if the issue were 
meant to be provided for, a construction has been 
adopted, which went to defeat them, merely because 
the estate was given to the ancestor expressly for life. 

Let it also be remarked, that the reason upon which 
the cases in England^ which aim at the destruction of 
the rule in Shelletfs Case^ are founded, is, that the 
/tenant in tail might, by suflFering a common recovery, 
bar the provisions intended fbr the issue, if a construc- 
tion be made so as to vest the inheritance in the an* 
cestor. This I consider to be the opefative reason 
which has prevailed in those modern decisions which 
seem to weaken the force of the rule I have been con* 
tending fi3r. But this reason could have no influ- 
ence in this country, whilst estates tail were permitted, 
because they could not be barred with the same 
facility. 

I rc:Iy therefore, that upon principle, and upon au- 
thorities, James Garnett took an estate tail by impli* 
cation ; and if so, that estate was converted into a fee 
simple by the Act of 1776, and descended to the les- 
sors of the plaintiff, as the heirs at law of Molly ^ the 
only daughter of James Garnett. 

fVarden^ for the appellee. 

The rule laid down in ShelletPs Case^ considered as 
a general one, is not denied. But this rule is always 
departed from in cases where it appears that the tes- 
tator intended to give only an estate for life to the an- 

Voi. II.— .D 
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17d4. cestor. That such an intention appears in the present 
^........^ case, we are to jNTove. 

Rot Let it be remembered, that the intent of a testator 

and others jg ^q* j^g collected from his whole will, and not from 
GiBNErr. any particular clause in it. This principle is laid down 
f 14 3 in ^he case cjSBaddeley v. Lapptngjvell^ 3 Burr. 1541, 
and also in the case oi Frogmorton^ v. Holiday ^3 Bttrr. 
1618. No rule oflaw is better established than this, that 
an estate given Without any words of limitation passes 
only an estate for life; and yet, in the last mentioned case, 
where there are no such words, other words evincing 
an intention to give a fee, were considered as sufficient 
to set aside the rule. The intent Is the polar star to 
guide the construction of a will. Swvnb. 10. 1 Burr. 
39. 49. Robinson v. Robinson^ Cro. Jac. 448. DougL 
321. Having thus admitted the rule contended foi; to 
be generally true, and pointed out the principle by 
which it is to be corrected, I shall insist, ^r^f, that the 
intention of the testator in this case was clearly to give 
an estate for life only to James. Secondly^ there be- 
ing no rule of law to prevent the issue male di James 
from taking by purchase, if the intention be clear that 
they should do so, the words of the devise under con- 
sideration are. not sufficient to bring this case within 
the rule which is contended for. 

1st. The will shews, that the testator was desirous 
of disposing of a lai^ estate- amongst the male de- 
scendants of his name. To effect this, it Mras neces- 
sary to devise it to his sons, and to their male de- 
scendants. Hence we see him devising parts to his 
sons ; other parts to his grandsons, the grandchildren 
of a deceased son, for and during their natural lives 
severally, with remainders in trust in each devise, for 
the use of the sons of those sons and grandsons seve- 
rally, who should survive them in tail male, thereby 
intimating an intention, that the estates tail might com- 
mence in the male descendants of the devisees for 
life ; and hence we find him giving dower to such wo- 
men as his sons and grandsons might marry, clearly 
demonstrating, that he considered them as only tenants 
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for life, and that, without such a devise, they would 1794. 
not be entitled to dower. But what principally fixes 



the intention of the testator, and proves that he knew rot 
what he was about is, that where he gives express es- "*** ®^«"* 
tates for life, he also gives a right of dower to the wi- Gkvim. 
dows ; but to the widows of the sons of his sons and 
grandsons, in whom he supposed an estate tail com- 
menced, he says nothing about dower, knowing that 
the law provided, for such. In Bagshaw v. Spencer^ 
2 Atk. 570. 579, the words, " without impeachment 
of waste,'^ were considered as sufficient to take the 
case out of the rule ; and surely, those words do not 
furnish stronger evidence of intention, than may be 
drawn fronl'the provision made in this case^ respecting £ 15 3 
dower. The case of JKmg v. MeWng^ does not weaken 
this argument; for though dower is an incident to an 
estate tail, yet a power to make a jointure (as in the 
case cited) of the whole estate devised, is not an inci- 
dent, but repugnant to such an estate, and therefore 
such a power could not take the case out of the rule, 

Blackbome v. Edgeley^ 1 P. Wms. 601, may per- 
haps be relied upon against me. But it must be re* 
collected, that this case was decided prior to that of 
^ Bagshaiv v. Spencer^ and besides, the words "with- 
out impeachment of waste^' were in that case passed 
over sub sUenthy the decision turning upon another 
point, to wit, that words of implication would turn an 
express estate for life into an estate tail. And if this 
pinciple be true, surely words of implication shew- 
ing a strong intent to give no more than an estate for 
life, which was expressly gwtn^ shall retain it in that 
situation. - This brings me to the 

2d point.*— I shall consider this clause in the will 
according to the subdivision thereof made by Mr. 
Campbell. The first member of the sentence, it is 
admitted, gives only an estate for life. The second 
member gives the whole fee to Muscoe in trust, and 
his estate commences only when the estate for life 
ends ; so that the fee, was.not to be for the use of the 
legal heir ofJatnes^ butfor his use, t^on condition that 
the first son should be that heir, and should survive 
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1794b- hitn, jointly with the other sons, not as a joint tenancy, 
but as a tenancy in common of an estate tail which 



Rot was to Commence in the sons. The sons therefore 
and others qq^^IjJ f^Qt take by descent as tenants in common, be- 
GABirsTT. cause only the eldest son, or his representative, could 
be heir to the father. From this consideration it is 
evident that the estate tail was to commence in the 
sons, which is further proved by the position of the 
lyords in the sentence ; the words in tail male^ being 
placed between the words " survive him/' and "equal- 
ly to be divided.'^ Doe v* Larmngy 2 Burr. 1100. 

The third member of the sentence is principally 
relied upon to constitute this an estate tail in James. 
Considering the operation of this part of the sentence 
upon the plain principles of common sense^ the words 
issue male would be intended to signify such issue 
male, that is, a son, or sons surviving James. It might 
perhaps be even construed to mean the male issue of 
a deceased son or sons. But here, if there were any 
surviving son, the heir might be disinherited ; and if 
there were no surviving son, but the sons oi several 
deceasibd sons, they would all of them be issue male 
£ 16 3 under the contemplation of the former member of the 
sentence, and would take equally ; and if they did, 
the estate would not pass according to the rules of in- 
heritance to the heirs general or special ; for by these 
rules an eldest son is the heir, and s»o on, to his most 
remote posterity /and not all the male descendants, 
derivmg their descent through males. The same dif- 
ficulty would occur, if the words were construed to 
mean male descendants, either deriving their descent 
through sons or daughters. Whichever exposition is 
taken, this conclusion follows, that the estate to the 
ancestor for life is not necessarily limited by the words 
" to his heirs general or special,'^ and therefore the 
words of the devise are not of themselves sufficient 
to bring the present case within the rule. Keeping in 
mind that the intention is to be sought for in the whole, 
and not in any one part of the will, this conclusion 
follows, that as it is evident by the second member of 
the clause, that an equal division was intended amongst 
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all the sons who should stirvive JameSj so when /the 1794. 
male issue are spoken of, a like intention, as to them, . 



is to be presumed, in case any such should be left. rot 
This is the only iniplication, under which, the law will *"** ^,^^*" 
presume that any estate was by the words devised to garhett. 
them, and they can derivfe no estate from the words, 
but by implication, DoiigL 264. 3 Term. Bep. 
484. This exposition gives eflpect to all the words, 
and consistency to every part of the will. That this 
is a necessary construction, will appear, when another 
principle of law is considered, to wit, that an express 
estate for life, cannot be altered by words of implica- 
tion, IP. Wms. 54, Batnfieldv. Popham^ which i^ 
recognised and confirmed in the case oilves v.Leggej 
3 Term Rep. 488. 

Upon the whole, it seems clear, that the true con- 
struction of this will is to give to James an estate for 
life, and to the surviving sons, or to the issue male, 
estates tail as purchaser^. 

W^shingtoTij on the same side. 

To avoid the confusion which will generally follow, 
frovci plunging at once into the consideration of a mul- 
titude of authorities, I will endeavour to class them 
under four different heads. 

The first, which begins with Shelley^ s Case^ need 
not be mentioned, because the rule is well understood 
and admitted. 

The second comprehends those which modify the 
rule in Shellet/s Case^ and establish the principle, that 
the intention of the testator shall prevail against the 
rule. 

This will lead to an examination of the intention in 
the present case, independent of the latter, which is 
justlytermed the implicative branch of the clause. 

Though Mr. Campbell \i2LS conceded, that the se- [17] 
cond branch does not enlarge the estate expressly 
given for life, yet it deserves our consideration, so 
far as it tends to throw light upon the testator's in- 
tention. 

The inconsistency into which Mr. Campbell is 
forced j ought not to be passed over; for though he ad- 
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1794. tnits, that the parts of the will which we rdy upon to 

, prove that an estate for life was. intended, do success- 

Rot fully establish it, and that the intention must prevail, 

sod others y^^ ^g finally coucludes that James took a greater es- 

GABfSTT. tate : tho$e parts are, 

1st. That it is given expressly for life^ which I 
mention merely to repel the implication arising under 
the third member of the clause. 

2dly, It is given to sons^ which is a word of pur* 
chase. 

3dly. To sons equaUy to be divided^ thereby break- 
ing the course of descent ; for if they take in the cha- 
racter^ they mu^t take in the qtmHty of heirs. Jones 
V. Morgan^ 1 Bro. C. C 206. JOhe v. Laming. 2 
Burr. 1100. . ^ 

4thly* There is a trustee appointed, which could 
only be for the purpose of preserving the contin-* 

fenC remainders. Sayer y. Masterman^ cited ia 
^eame on Cont. Rem. 122. 

Sthly. The wives of the sons and grandsona are to 
have dower, but no such provision is made for the 
wives of the issue of the sons. This is a circum- 
stance of considerable weight, and has been well en- 
forced by Mr. Warden, 

If we look DO farther into this clause of the will, 
what case can be produced, containing so many strong 
proofs of intention ? And who can doubt for a mo- 
ment, but that James was meant to take an estate for 
life only ? What then has become (^ the rule in SheU 
let/s Case^ or how can it operate upon this case? The 
rule is best stated by Lord Hardwwke ia the case of 
Bagshawv. Spencer^ to wit: ^^ that though the inten* 
don is to prevail* yet it must not conflict with the set- 
tled rules of law.^^ But what are those rules?* The 
same Judge describes them ; he says, that they will 
not permit a testator to create a perpetuity ; to {x*oduce 
an abeyance ; mount a fee upon a fee, or make an heir 
take chattels by descent. 

Shelley^ si Case would not apply at all if it were not 

' so modified ; for the devise there, is> to heirs male, 

which are words of limitation, whereas issue is pro- 
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» 

perly a word of purchase. And in Bctckhouse v. Wells j 1 794» 
It was said, that if the words had been heirs male, the 




operation of law would have over-ruled the intention r 43 1 
— Pcfw. on Deo. 360. Let me conclude my observa- *- r^, •■ 
tions upon SheUetfs Case^ by observing, that no Judge «od others 
has gone beycHid the rule there laid down ; the reason GAMmr. 
of it has ceased, and none are bound by it^ but in cases 
coming strictly within it. 

The above view of the question embraces the two 
first branches of the clause. 

The third class of cases furnishes a rule, as well 
established as the one drawn from Shelle^s Case ; it 
is, that an express estate for life^ cannot be enlarged 
by words of implication. Bamfield v. Popham^ 1 P. 
Wins. 54. This principle has never been controvert- 
ed, and is recognised in the case of Ives v. Leg^ 
3 Term. Rep. 488 ; also in the case of Letheiu *" 
v. Tracy ^ 3 Atk. 784. Now, this is a different rule 
from that in Shelley^ s Case ; not affected by it, and is 
in pointy to defeat all the arguments drawn from the 
third branch of th^ wHL This rule, I said was oppos- 
ed by no case whatever ; I ought to except that of 
Blackborne v. Edgeley; but that Case is not an autho- 
rity as to this point, because it is founded upon Sun- 
day's Case^ which is not a devise of an express estate 
for life. This leads to the consideration of the 

4th Class of cases, which operates upon the rule 
last mentioned, in the same manner^ as the second 
class does upon that in SheUet/s Case, to writ, to cor- 
rect and explain it. And the principle resulting from 
the rule thus corrected is, that an estate for life may 
be enlarged by words of implication, if the intention 
of the testator manifestly appearing, cannot otherwise 
he effectuated. Without this necessity^ the estate for 
life will not be increased ; but the word such will be 
supplied. 

Under this view of the question, it will be found, 
that we occupy the strong ground which the appel- 
lant's counsel think they had secured. For in a case 
coming within the rule in Shellexfs Case^ the person 
who would defeat the rule, must shew an intention op- 
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1794. posed to it. And this would be our situatbn, if the 
issue male claimed by an express Jimitatiofu But the 



Rot limitation in this case, arising* only hy implication^ we 
and others ^^yg ^^^ ^ule in Bamficld V. Popham on our side, and 
Gabsbtt. the proof of an intention, which cannot otherwise be 
effectuated^ than by enlarging the estate for life, lies 
upon the appellant. It is not necessary for us to shew 
an intention to give . an estate for life ; the appellant's 
counsel must shew an intention sufficient to subvert 
the rule. 

This will serve to introduce the following cases, 
which will also contribute to exemplify the rule in 
Bamfield v. Popham. The first is the case of The jit- 
L 19 ] tornev General v. Sutton^ in which it was contended, 
that It was the clear intent to give to all the issue : 
and so it was. For first| a strict settlement was* mani- 
festly intended, since it is not to be supposed that the 
testator could have a preference to a third, more than 
to a second son, and of course, his stopping at the 
second son, must have been an undesigned on^ission. 
2dly. The words of the will in that case too plainly 
shew an intention to give an esitate tail, to have admit- 
ted of a doubt ; sjse the note to the report of this case 
in the last edition of 1 P. Wms. ISA^. 

3dly. The remainder there, is to a Charity, here to 
a son. 

The second case is Langly v. Baldwin^ which is 
much relied upon. In this also, it is to be observed, 
1st. That there was a clear intention to provide for all 
the sons in strict settlement. 2d. The course of de- 
scents is there preserved — in our case, it is broken. 
3d. In that, the only mark of a contrary intention, is 
the devisee being freed from impeachment of waste ; 
for that the clause respecting jointure proves nothing, 
has been well explained by Mr. Warden. 

4th. In that, the remainder over is to a stranger. 
These cases only shew, that where the intention is* 
clear, and can only be supported by enlarging the 
estate for life, the Court will do so ; and this we con- 
cede. To give James^ then, an estate tail, it is abso- 
lutely necessary to prove, that the testator mectnt to 
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prmMeforthesonofanonsurvwingsonn Itisnotsuffici* 17&4. 
entto say, thatsuch a \)etsonwould be otherwise unpro- 



videdjbr ; because, if this were all, it would be placing rot 
the proof of intention upon us, who are safe under the "^^*»«« 
rule in Batrifield v. Popham^ unless an intention to ga»hett. 
give a larger estate than for life is shewn on the other 
side. In Bamfield v. Popham^ the rule was not de- 
parted from, though a posthumous son might have 
been disinherited under it, and this was an argument 
much relied upon in opposition to the rule. 

So in Blackbom v. Edgley^ though it was objected 
that the adoption of the rule would prevent the sons 
and daughters from taking, yet the Court would not, 
for that reason, dispense with the rule. So the same 
reason was urged in Lethieullier v. Trcun/^ to wit, the 
exclusion of a great grand-daughter, yet the rule 
prevailed. In the case of Wyldv. Lewis^ I Jltk. 432, 
cited in the case of Lethieullier v. Tracy ^ an express 
estate for life was not devised. So, too, in 2 Bac. 
68, who cites Bulstr. 63, Dy. 171, the rule was sup- 
ported, though the heirs genera! might have been ex- 
cluded. So the case of Doe v. Reason^ cited \nDoe [ 20 ] 
V. Holme, 3 fFtls. 244, is precisely apposite to the 
present, and answers all the objections. 

It is not true, then, that because an inconvenience 
may happen from the adoption of the rule, that, there- 
fore, it shall be dispensed with ; but it is essentially 
necessary to shew an intention to provide for the son ' 
of a non-surviving son, growing out of the vnll^ for it 
is admitted that the implication must be a necessary 
one. 

Upon the whole, these points seem to be establish- 
ed. 1st. That the intention of the testator was. to 
give an estate for life — the construction contended 
for, is to defeat that intention. 

2dly. There is no evidence of an intention to pro- 
vide for the case which is supposed, and, therefore, 
no necessity to enlarge the estate of Jamesy by impli- 
cation. 

3dlv. To do so, weuld defeat the intention in ano- 
ther respect. For if James took an estate tail, to open 
Vol. II.— E 



86 COURT OP APPEALS, 

1794. And let in the sons of a non-surviving son, the eldest 
would take by descent, in exclusion of the others, 



Ror though it was evidently the intention that those who 

and oihert took, should take equally, as purchasers, and, in this 

GxRam, respect, our case differs most essentially from that of 

Langley v. Baldwin^ where the course of descents 

was preserved throughout. 

The answer given to all our cases is, that they are 
founded upon the power of tenets in tail in England^ 
to bar the right of the issue. But this is not the rea- 
son, as the case of LethietUlier v. Tracy proves ; and 
besides, there were two ways of barring estates tail in 
this country while such estates existed ; the one by a 
writ of ad mod damnum J and the other by application 
to the Legislature. . 

But if, after all, intention is to be sacrificed, and all 
the rules of law destroyed, in order to let in the son 
of a non-surviving son, 1 can see no reason why he 
might not take by purchase, as well as by descent, 
for issue male are properly words of purchase. 

PFickham^ on the same side. 

It is agreed, that an estate for life is given to James^ 
but it is contended, that the remainder unites with and 
enlarges it ; and this doctrine is bottomed upon the 
rule in SheUey^s Case. 

To this rule, we oppose that in Bamfield v. Pop- 
ham^ which does most certainly defeat it, wherever 
the limitation over is not by an express and direct de- 
i^tse to the heirs or issue. But I contend, thiat if the de- 
vise in this case had been directly to the issue male 
of James, the remainder could not, npon the principle 
laid down in Shelleifs Case, unite with the estate for 
L ^"l J life. It is admitted, that this union can never take 
, place, where the estate for life, and the remainder, are 
of different natures ; as if the one be a legal, and the 
other a trust estate. Now, in this case, the inheri- 
tance, after the death of James, is devised to Muscoe^ 
in trust, and, consequently, the cestui que trust would 
have been entitled, before the Statute of Uses, to a 
merely equitable interest. Is this a case within the 
operation^of the Statute? I contend that it is not, 
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because that Statute only vests the legal estate in him, 1794. 
who is entitled to the use or equitable estate, which . 
can only be effected, when there is a person in esse in rot 
whom the use resides. 1 Rep. 126. But, in this «»H!«rthe« 
case, there never was such a person in being, Jbm^^ GABvnr. 
having never had any mate issue ; and, consequently, 
the legal estate, uhich continued in the trustee until 
James should have such issue, never was executed by 
the Statute, and, therefore, the limitation to the male 
issue, never could incorporate with the life estate vested 
in James. It is equally necessary to produce this union, 
that the two estates should pass by the same convey- 
ance. But, in this case, James took under the will, 
and the male issue^ (if there had been such,) under the 
operation of the Statute of Uses. The only way by 
which James can take an estate tail, is by uniting the 
estate, given by implication in-the third branch of the 
clause, with the estate for life given to him in the first. 
But if this union cannpt take place, from the differ- 
ent natures of the two estates, the certain consequence 
is, that he never had a greater estate than for life. If 
I am correct in this argument, there is an end of the 
cause. 

The estate for life can only be enlarged, by impli- 
cation, to favour the intention of the testator. But an 
implication to destroy the intention is an absurdity in 
terms. That the testator well knew the difference be- 
tween an estate for life^ and an entail, is proved by the 
very clause under consideration, where he gives an 
intermediate estate in fee to a trustee, which could ^ 
only have been for the purpose of preventing the union 
of the two estates, and to preserve that which he knew 
was contingent. 

The testator could not by stronger language have 
expressed his will not to give an estate tail to his sons 
and grandsons. The many circymstances to prove 
this intention, which have^beco mentioned by the 
counsel who have preceded me, one would suppose 
were sufficient. But there is another. There are 
several devisees, to each of whom he gives an estate 
for life ^ then to the issue. But how ? In succession, 
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1794. as estates of inheritance must go ? No, But it was 
.,.^,_^ certainly his intentbn that the issue male should take 
r fiS 1 '" ^^^ same manner as the sons did, and it is admitted 
Rot ^2it they took as purchasers^ because they did not' 
and Qchcn take in succession. If, then, James is construed to 
GAjwm. take an estate tail, the issue male would have taken, in 
a way not intended by the testator. This, then, forms 
the striking difference between the present case, and 
all those which have been relied upon by the appd* 
lant's counsel. In Kthg v. Meltings there is no inter- 
vening estate changing the course of descents. The 
Attorney General v. Sutton^ was reversed in the House 
of Lords. But, admitting its authority, the line of 
succession was there preserved, and, therefore, the 
construction put upon the implicative branch of the 
devise went with the intention. The same observa- 
tion applies to Langly v. Bahhmny and Dodson v. 
GrezVy 2 Wtls. 322. This last case proves the 
principle which governed all the others, to wit, that 
the issue were intended to take in succession^ which 
they could not do, if they took as purchasers. But 
here they were intended to take altogether, which 
they cannot do, if they take by descent. 

It is contended, that Muscoe could not take so long 
as James had issue male living; and that the only 
way by which the son of a non-surviving son could 
take, was by descent from the father. It is evident 
that the testator never contemplated such an event, 
and, therefore, he could not mean to provide for it. 
But if he did intend that all the issue male should 
take, it was equally his intention that they should take 
all together^ \\ hich they could not do, if the construc- 
tion contended for be correct, , Could a grandson of 
James have taken equally wrth the sons of James? 
Surely not ; but the sons would have taken the whole, 
and left to their nephews a paltry remnant after the 
expiration of an estate tail. We have seen that the 
leaving of a posthumotis son unprovided for, does not 
afford a reason for giving an estate tail by implica- 
tion, where only an estate for life was intended, and 
yet this is an event as probable as that now supposed. 
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The last bntnch plainly refers to the children be- 1794* 
fore mentbned, that is, to survivin§f sons ; and the 



Court will not stretch the meaning 01 it to issue gene- rjt 
rally^ unless induced thereto for Ae purpose of com- •^ <**»«" 
plying with the testator^s intention, which I have en- GAwwrr. 
deavoured to shew would be defeated by such a con- 
struction. . The word but^ is plainly a word of refer- 
ence to what had gone before ; and that heirs general 
may, by reference to preceding words, be construed 
to mean heirs male^ is proven by the cases read from 
2 Bac. 68. So that the Court will, in this case, take 
the whole clause together, and correct the last branch 
by the second, so as to mean, *^ if James die without 
male children surviving/' &c* 

In many of the devises, the remainder is limited |^ S3 ]| 
immediately over. For instance, the land devised to 
his grandson Augustine is, ^^ to hjm for life, remainder 
to James^ in trust for the use of the sons of Augustine 
'who shall survive him in tail male equally to be divid- 
ed, remainder to all the sons of his grandsons Francis 
snd Harry, who shall survive them in tail male equal- 
ly, &c. remainder to his son James and his heirs for 
ever!^ Now is it probable, that the testator meant 
to provide for the issue male generally in some cases, 
and to exclude them in others? The whole will should 
be taken together, and the same intention be presum- 
ed throughout : for it seldom happens, that the same 
idea is by the same person, and in the same instru- 
ment always expressed in the same words. We here 
find the testator sometimes using the words, *Vfor 
want of heirs^' — " heirs male," " in default of issde 
male,'^ &c. 

But suppose that a devise to the issue male gene- 
rally oi James, must necessarily be implied. May 
they not take as purchasers? It is assumed as a 
point given up, that they could not ; and yet I can see 
no reason, why they should not, if it be so intended. 

Even heirs, eo nomine, must take as purchasers, if 
they take otherwise than in the gualtty of heirs; and the 
issue male in this case cannot take at all, consistently 
with the intention of the testator, unless they take by 
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1794f. purchase ; kft otherwise, they would come in by sue- 
cession^ and not altogether^ which would contravene 



Rot the intention, 
and others Upou the whoIe, I think there is no principle which 
gabhbit. will bear the appellants out, in contending that James 
took an estate tail. 

Marshall, in reply.— The single question in this 
cause is, did James Garnett take an estate for life, or 
an estate tail ? I shall attempt to maintain the ground 
which Mr. Campbell has taken, though I shall not pre- 
cisely follow him in the mode of discussing the sub« 
ject. I shall contend. 

1st. That upon authority, the male issue of the 
non<'Surviving sons oi James mi^t take before Muscoe, 

2dly. That according to the intention of the testa- 
tor, they must take before him. 

Sdly. That they must take by descent, and cannot 
take by purchase. 

4thly. That if they take by descent, the estate must 
be in tihe ancestor, and therefore that James took an 
estate tail. 

1st. It is a rule supported by a connected train of 
authorities, that wherever in a will devising a legal es- 
£ 24 3 tate, a remainder over is to take effect, on the&ilure 
of issue of a particular devisee, or on failure of male 
issue, that such issue must .take in infinitum by the 
implicative devise, before the remainder man, unless 
there be strong circumstances to take the case out of 
the rule. To prove this rule, I cite Jtobinson?s Case^ 
mentioned by Lord Hale in JKing v. Melling, 1 Fent. 
230, Gilb. Dev. 38, 39. Lmgtey v. Baldam, 1 Eq. 
Ca. Ab^ 185. jittomey General v. Sutton* Robinson 
V. Robinson, 1 Burr. 58. To this rule, I admit there 
are exceptions, within none of which can the present 
case be brought, and within some one of them, all the 
cases cited against us are to be found.. 

A principle indeed has been urged, which if true 
in the latitude contended for^ would embrace our case. 
It is, that an express estate for life cannot be enlarged 
by implication. In the extent it is laid in the books, 
I deny the principle to be law. Bamfieldv. Popham, 
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a note in 3 Term. Reb.^ 488, and 2 Bac. 68, are lyg^, 
cited in support of it. It is also laid down in Hum- ...^_^^ 
her son v. Humberson, which is decided upon the au- rot 
thority of Bamjield v. Popham^ and must therefore andothera 
stand or fall with it. In Bamjield v. Popham^ all the GmNmr. 
sons and their issue are provided for. The only argu- 
ment in favour of enlarging the estate for life was, that 
a posthumous son might be disinherited, unless the an- 
cestor took an estate tail. It is not certain that the 
argument was applicable to the case, for even admit- 
ting that, before the 10th and 11th of William £s? 
Mary^ a posthumous son could not have taken, it is 
certain, that the case was provided for by that Statute. 
This case was decided subsequent to the making of 
that Statute, and we are not informed whether the 
testator died before or after it. But independent of 
this objection, I contend that the case is not law, and 
would shortly after have been otherwise decided. It 
is admitted, that the testator did not intend to exclude 
a posthumous son, and yet, the construction there put 
upon the will, was against the intention, upon the au- 
thority of the legal principle, that an express estate for 
life cannot be enlarged by implication. The princi- 
ple as there laid down is totally unqualified and un* 
restrained, so that it would prevail against the clearest 
intention. The principle is exploded by all subse- 
quent adjudications, and not attempted to be main- 
tained by those which notice it. It is denied in the 
case of Blackbome v. Edgley. I admit that Sundatfs 
Case does not support me principle for which it is 
there cited ; but surely the cases which I have before 
mentioned, do most conclusively over-rule the solita- 
ry case of Pamfieldv. Popham. The decision in [gff l 
the case from Term. Rep. turned upon the words 
of limitation which are superadded, and is besides, a 
mere Mter dictum, unnecessarily stated. But above 
all, I rely upon the decision ot this Court in the^case 
of Shermer v. Shermer^ [ante, vol. I. p. 266,) as 
overruling this principle. 

Having cleared the cause' of this rule, so much re- 
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1794. lied upon, I proceed to state the exceptions to the 
principle I am contending for. 



Rot . The first is, where the whole issue is provided for 

and others jjy ^j^g intervening clause. For, in such a case, it 

gakhett. would be unnecessary, and, therefore, absrurd, to 

create an implication for the purpose of providing for 

those who took by an express devise. 

I'he second is, where a plain intention appears to 
exclude such issue. Within this exception, is the 
case di Blackborn v. Edgley ; for the testator having 
declared an intention to provide for his name^ it would 
. have been a manifest violation of his will to create an 
implication which should let in the females, who 
were clearly meant to be excluded. The third ex- 
ception is, where words of limitation are superadded, 
so as to render the first word issuCy descriptive of the 
' persorty and yet the issue in infinitum^ may take by 
force of the subsequent limitation. Or where there 
are other words annexed, making it merely descrip- 
tive of |he person. Under this exception, is to be 
ranked the cases cited from Moor^ 593. 3 ffUs. 244. 
3 Term Rep. 484. Lyle v. Gray. Long v. ham* 
mingy 2 J3wrr, 1100. The reason of the first member 
of this exception is obvious. Issue cannot be, at the 
same time, a word of purchase and a word of limita- 
tion. If it be the former, only a life estate passes, as 
It merely describes the person of the first taker; 
where it is the latter, the issue take in infinitum. 

Now if words of inheritance be superadded, the 
word issue may be taken as descriptive of the person, 
and the subsequent limitation will carry the estate to 
the heirs of the first taker ; so that all the issue must 
be spent before the remainder- man can take. It is 
Also evidence of intention, that the issue should take 
by purchase. This distinction was taken in Lodding- 
ton v. Kymcy and has ever since been regarded. 

The fourth exception comprehends uie cases of 
trusts. For where application is necessary to be 
made to a Court of Chancery, that Court will so 
mould the conveyance, as that the legal construc- 
tion upon the words of it shall, in favour of the in- 
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tention, he different from what it would have been, 4794i. 
if a legal estate had beenr originally conveyed. 



Upon this principle was Bagshaw v. Spencer decided, rot 
I might go further and say, that this case is not easily *"** ^J***" 
to he reconciled with foregoing cases, or with Garth G4j»btt. 
v.Baldxvin^ afterwards decided by the same Judge. 
See Jones v. Morgan, Bro* C. C. 206. But it is 
not necessary to impeach that case, since the princi- 
ple upon which the decision was made is inapplicable 
to this. 

This case comes not within any of the exceptions. 
For, 1st. All the issue are not provided for, but, on 
the contrary, the sons of non-surviving sons would be 
disinherited, unless protected by the implicative de- 
vise. ,2d. They are not intended to be excluded. 
'3d. There are no words of inheritance grafted upon 
the limitation, nor are there any words descriptive of 
the person. 4th. Nor is it the case of a trust. 

2d point. It is always presumable that the issue in 
mfinitum are intended to take before the remainder- 
man, where the limitation in remainder depends on 
the failure of the issue of the first devisee. In this 
C2&t^ Muscoe Grarwe^/ is to take ; but at what time? 
When James shall die without issue male. Can he 
then take sooner? The dying oi James without male, 
issue, is like a condition precedent. The construc- 
tion contended for is the same, as it would have been, 
had the words **but if Jbm^^ shall die without issue 
inale/^ been omitted : Why reject them ? They are 
operative, th^re is abundant use for them, and they have 
a known legal signification. Such words then are never 
to be refected. This can only be the fate of such as 
are senseless or repugnant. The intention to provide 
for the sons of non-surviving sons» is further proved 
from the devise to the surviving sons being in tail ; 
for if they had been alone the objects of the testator^s 
bounty, it would have been, more beneficial to them 
- to have had a fee simple ; and though he might pre- 
fer the surviving sons to grandsons, it* is not easy to 
assago a reason for preferring the sons oi surviving 
sons to Muscoe^ and yet preferring Muscoe to the sons 

Tot. U.— P 
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1794. of non* surviving sons. It is also material, that the 
property is distributed in tail' ma}e amongst families ; 



Rot each son and grandson being considered as the head 

■nd others ^f jj^at family. It is reasonable to suppose an inten- 

GAuriTT. tion, that the property should remain in the respective 

families to which it W9S assigned, so long as there 

were any male issue to take it. 

The counsel on the other side, have laboured to 
prove, rather that James was intended to take an 
estate for life, than that the testator did not intend to 
prefer all the male issue of James to Muscoe* The 
former we concede. I believe, in all the controverted 
cases upon this subject, the testator meant to give an 
r S7 1 estate for life ; but tliere is no incompatability of in- 
tention between giving James an estate for life, and 
preferring all his male issue to Muscoe. The inten- 
tion to provide for all the male issue, is equally clear, 
and must over- rule the other intention. This is<:learly 
stated in Hargr. Low Tracts^ 503. 2 fFUs. 322. Bro. 
a C. 220. 

It IS contended, that the provision for dower is an 
unanswerable proof of the intention to give only an 
estate for life. But does it shew an intention to ex- 
clude the male issue? A clause against impeach- 
ment of waste is not less strong. 

Obj. That here are trustees to preserve contingent 
remainders. 

4ns. The use of the trustee i^ not declared to be 
for this purpose, and therefore nothing as to intention 
is established by it. Besides,, the trustee might have 
been necessary to preserve the contingent remainder 
to the surviving sons. Lewis Bowlegs Casf^ cited in 
Feame^ 28. 

Obj. That if the testator intended to provide for the 
sons of non-surviving sons, he would not have given 
a remote remainder after the expiration of an estate 
tail. 

Ans. If there were no surviving son, then the male 
issue of a nort-surviving son is immediately provided 
for. If the sons had all survived, then all the male issue 
6{ James would have been provided for. If some 
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Siurvived, and others died^ leaving male issue, then 1794. 
the surviving sons are preferred, but the male issue of ««.,....«.«^ 
the non-surviving sons are preferred to the remainder rot 
man. '"^ <»^»*«" 

Obj. The word but is si word of reference. GARirm^. 

An^. It is plainly intended to mean the same as 
and; in other devises other words are used, obviously 
with the s^me intention. 

Obj. The issue' of non-surviving sons are certainly 
unprovided for in other parts of the will. 

Am. The limitations are not varied in the devises 
to his sons, and I do not see that the devises to his 
grandsons can any more restrain those to his sons, 
than the latter can enlarge the former. 

The case of The Attorney General v. Sutton is said 
to be inapplicable, because in that the will plainly 
meant to pass an estate tail. The words of the will 
in that case, to wit: that on a certain event, " the es- 
tate be had given to Thomas 2xA the heirs of his body 
should be yoid/^ were riot relied upon in making the 
decision of the Court, nor are they mentioned by the 
counsel. But a trust, and a legal estate, were devised 
by the same words, and the devisee was adjudged to 
take an estate tail in the legal estate, and only an es- 
tate for life in the trust. If the words relied upon had |[!B8]] 
evidenced an intention to give an estate tail, that in- 
tention would have controuled the trust, as well as the 
legal estate. Of course, the ground of that decision 
must have been that which was contended for, to wit, 
that all the issue were not provided for. Neither was 
tfie decision influenced by the remainder baing limited 
to a charity ; for it was admitted that such limitations 
are favored. Though the jdea was over-ruled in the 
House of Lords, yet the . principle was established- 
Many other objections are made to the application 
of Langley v. Baldimn. 

In that case, as in this, there is an express estate for 
life given ; an estate tail to the sons, and the remainder 
was to take effect on the failure of issue. In what do 
they difl^r? Though the sons in this case do not take 
by succession as in that, yet no preference to the re- 
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« 

1794. mainder-man can therefore be inferred. The intention 
to provide for all the male issue is as-clear, as that the 



Rot sons should take in a particular mode, and ought 
•Dd others therefore to be effectuated* It is not more unlikely in 
QAEMm. this case, that the testator should mean to prefer the 
sons of surviving sons to the remainder- man, and not 
the sons of non-surviving sons also, than in that case, 
that he should prefer a sixth to a seventh son ; both 
were equal]} unknown to the testator. But the ground 
of that decision was obviously the principle we are 
contending for, to wit, that all the, issue not being pro* 
vided for by the express devise^ there was an use to 
be made of the implicative, branch of the clause. 

Third point. — This is bottomed upon the rule in 
Shellifs Case^ which has never been denied, and is 
admitted in the case of Jones v. Morgan. The rea* 
son of the rule is, that if the heir do not take by de- 
scent, he can only take an estate for life ; for taking 
by purchase, he only, and not his posterity \s described. 
This principle is stated very clearly in Shaw v. fFeighf 
Fortesc. 74, 78< that where the word issue isi nomen 
collectivum^ they must take by descent, and that in 
all cases where they take by purchase, it is nomen 
stngularcy and the issue without further limitation can 
only take an estate for life. In our case, the word is 
nomen collectivum; it must mean all the male issue, 
or else the issue of that issue could not take, and the 
remainder would vest before a failure of issue, though 
by the express words of the will, it is to be postponed 
until a failure of issue takes place* The case from 
^ 3 Atk., 784, is not in point, because the limitation to 
the issue is restrained to issue living at the death of 
the testator. 

In Doe V. Laming^ the heirs are so described, as 
to render it impossible for them to take by descent; it 
[] 29 ] would have rendered the devise totally void, and there 
are also words of inheritance superadded. 

It is objected, that the sons of non-surviving sons 
must, according to the intention of the testator, take 
equally. But I conceive this would go to defeat the 
itHention^ and could not be extracted out of the will. 
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but by inserting limitations not in the will, and re* 1^94, 
jecting those that are* * 

4th. point— The principle of this poipt is founded ^^^ 
on Shelley^ & Case^ and is obvious. An estate cannot and others 
descend from an ancestor, unless it were first in him; gabkett. 
and thouf^h James was intended to take an estate for 
life, yet his male issue were also intended to take, and 
if they can do so only by enlarging the estate of James^ 
ihc particular must yield to the general ; the less ma- - 

terial, to the more important intention. The mode of 
taking must be sacrificed to the more solid object of 
enabling them to take at all. 

If I am rigjit in these points, then it is plain, that 
James took an estate tail, which was turned into an 
estate in fee by the Act of 1776, and of course, that 
the appellants are entided to recover. 

. The President observed to Mr. Marshall^ that 
he had not noticed an argument of Mr. fFickham^s^ , 
which stated an objection to the union of the two es- 
tates in James ; to wit : that the one was a legale the 
o'AitT a trust estate not executed.. - ' ■ 

Mr. Marshall. — The fact as stated by Mr. ff^kkr 
ham is not admitted, and if admitted, cannot I think 
be material. The devise to the trustees is for surviv- 
ing sons, and may, or may not extend to the issue. If 
it do not extend to the implicative devise, then the 
fact is not as it is stated, and there exists no difficulty 
in the case. 

But admit that it do not extend to it. Devises rf 
estates executed by the Statute are, (so far, as I have ' 
yet discerned,) assimilated in every respect to a de- 
vise of a plain legal estate at Common Law. The 
devise under the Statute would execute in the same 
person, and take effect beneficially to the devisee, pre- 
cisely at the same time, with a devise of a legal estate 
at Common Law. I have seen no case determined 
on this disdnction, and yet such would naturally oc- 
cur. For if the Statute in this case will not execute 
the use in the ancestor, until the issue come in esse^ 
neither would it have executed it, if the devise had 
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1704. been to trustees for the use of James ^ remainder to the 
„..,.__ same trustees for the use of the issue; for the first de- 



RoT visee being in esse, no legal estate whatever, with res- 
and others pg^j jq Jjjju^ jg Jq ^^ trustee, and is in law just the 

gabtoit. same, as if the devise had been immediate to James* 
[ 30 3 Yet in such cases, the estates have been united, and 
Uierefore, the difficulty stated to the union in this case 
cannot be a solid one. The case in 2 fVUs. 322, is a 
devise immediately to the first devisee, with remain* 
der to the use of the issue, and there we find, that the 
two estates incorporated^ and vested an estate tail In 
the first taker. 

' The P&esidekt delivered the opinion of the 
Court. 

The material parts of the agreed case are, that 
James Oamett by will, devised the estate in question 
to his son James for life, remainder to his son Muscoe 
in fee, in trust, for the use of the first and every other 
scHi o{ James who should survive him in tail male, 
equally to be divided ; but if James should die with* 
out issue male, then he gave the land to Mus(^fe &r 
life, with like remainders to his first and every other 
son who should survive him, in tail male, equally to 
be divided ; but if Muscoe should die without issue 
male, then in trust for three grandsons and their sur- 
viving sons, in tail male, equally to be divided, re- 
mainder to his son Muscoe in fee. 

After having disposed of his slaves and other pro- 
perty to his children and grandchildren by the diflfer- 
ent clauses of his wiU, he declares, that their respec- 
tive wives should be entitled to dower. The testator 
died before the year 1776. 

James survived that period, never having had a son, 
but leaving a daughter his heir at law, under whom 
the appellants claim, insisting that James took an es- 
tate tail, under the will, which by the Act of 1776, 
was turned into a fee simple, which descended to his 
heir. 

The appellee contends, that James took an estate 
for life only, on which the Act did not operate, and 
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that the contingent remainders limited upon that es- 1704. 
tate, being at an end, the remainder to him is become 



vested in possession. rot 

The conclusion of each party is right from his •«>^ others 
premises, and brings us to the question, which of G^Birnrr. 
those estates James took, whether for life or in tail ? 

Upon the face of the will itself, difficulties arise, 
what was the testator's intention ? As usual there- 
fore, authorities are produced, for the piu*pose of illus- ' 
trating, or of controuling it ; multifarious indeed, but 
in general unsatisfactory ; containing rules of con- 
struction, as well as principles and reasoning from 
them by diiSerent Judges, in many cases obscure and 
contradictory. 

In bringing these into review, the gentlemen of the 
bar, on both sides, have ably discharged their duty, 
in giving the Court full information on this compli- 
cated subject. 

That the testator's intention is to be the general rule f 3^1 3 
of construction, was laid down soon after the Statute 
of Wills. It has never been contradicted, but is am- 
plified rather than restrained in all i^ubsequent in- 
stances. ' 

The exception to this rule, ^* that he shall not be 
allowed to control or change settled principles of law, 
as established by the Judges,'' seems to be as fixed as 
the rule itself. 

But another exception, that the intention shall not 
interfere with the established rules of construction, 
which Judge Blackstone states, as of a flexible nature, 
has produced, in its application, a variety of reasons 
and decisions, which I am not able to reconcile, and 
therefore am mclined, as I always have been, to look 
to the will itself, and not to those unsettled rules of 
construction. 

That the testator intended to devise an estate for 
life to JomeSi could not be made more manifest than 
from the will itself, if confirmed by one from the dead, 
even if that were the testator himself. 

*Bin if a subsequent part of the will shews a mani- 
fest intention, though not so strongly expressed, to ^ - ^ 
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1704. provide for all the male issue of James^ and both in- 
.....,.„....^ tentions cannot stand, that of the devise for life must 



Rot yield,to the other^ which is supposed to be most im- 

and othew portant iH the testator's mind. 

cubhbtt. Cases may be classed into those, where the conflict 
of intention arises from express demses in the will, 
and those, where they are to be implied from what is 
expressed. To the first sort, the case of Aing v. Alel^ 
ling applies. A devise to A. for life, remainder to 
the issue of his body by a second wife, remainder 
over; A. was adjudged to take an estate in tail, as the 
only means of providing for the issue, who could not 
take as purchasers, not being in esse^ and could only 
take through the ancestor; and for that purpose, the 
estate for life was turned into an inheritance according 
to the rule in SheUej/s Case. This case is constantly 
referred to, in most, if not in all subsequent cases^ 
and its principle, as well as its authority, is no where 
denied* 

In questions of this sort, it has been thought a cir- 
cumstance of considerable weighty that issue must be 
taken as a word of limitation, where no words of in- 
heritance are superadded in the devise, because ia 
such a case, if the isue take by purchase, they would 
only take an estate for life. From hence a distinction 
has arisra, that where words of inheritance have been 
superadded in the devise to the issue, the issue has 
been adjudged to take by purchase, so as not to en« 

^ 8S 3 large Ae estate of the ancestor; and this was Archer^s 
Casef I Rep. 66, and in several cases since. But in 
others it has been decided not to have produced that 
effect, and the point has been determined upon ano- 
ther circumstance, to wit, that of the issue being in 
esse^ at the death of the testator or of the tenant for 
life, or within a reasonable time after ; as in the case 
of a devise to the heirs c^/. ^., who is living. And 
under this distinction the parties have rightly agreed, 
that the devise to the surviving sons did not enlarge 
the estate for life in James^ since the surviving sons 
not only might, but must take as purchasers, being to 
take, not in succession, but as tenants in common. 
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The part of each son would. descend to his male issue, 1794. 
which would thereafter go in succession rn tail male 



to the eldest son, and would not, fas the appellee's rot 
counsel supposed,) continue to go m common to all wd others 
future generations. So far then the estate for life is garwett. 
preserved, being conisistent with the other intention to 
provide for surviving sons. 

But the difficulty results from the testator^s being 
supposed to have devised the land to his male issue, 
upon the contingency of his having no surviving sons, 
which it is said, he manifestly intended, from having 
given over the estate to Muscoe^ upon the death of 
James without male issue, thereby shewing that he 
did not intend Muscoe to take the land, so long as 
there were any male descendants di James. We come 
therefore to the second class of conflicting intentions, 
not collected from express devises to the issue, but to 
be implied from what is expressed; On which subject 
there are a number of cases, the decisions in which 
are extremely various, and sometimes contradictory. 
But the most prevailing rule seems to be, that an ex- 
press devise for life is not to be changed into an estate 
of inheritance by impHcatioriy unless that implication 
be a necessary one, because the testator^s intention, 
to be collected from the whole will, cannot otherwise 
be effectuated. To take up the present case on this 
rule. If there be any apparent intention to provide for 
the issue male ofJames^ in case there were no surviving 
sons, or in case their male issue^ould fail, it is evi- 
dent, such provision, (if the case happened) could no 
otherwise take efiect, than by a descent from James^ 
and by that means changing his estate for life into an 
estate tail, thereby producing that sort of necessity, 
which will admit a devise, even by implication, to 
control an express devise: 

The case, furnished by the will, of a chasm between 
the provisions for part of the issue of JameSy and the 
limitation over upon the failure of his whole male issue, 
though uncommon, is not new. The case of Langley [^ 33 ] 
V. Baldwin seems to apply directly to it. There, the 
testator gave to his grandson an estate for life, without 
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1794. impeachment of waste, and with power to make a 
' jointure to his wife for life, and after hi$ death, devis- 

BoT ed to his six sons, one after another, in tail, and made 
aad oihew provision foT no other sons ; but addedy that if his 
GAmrr. grandson should die without issue male, the estate 
should go oven It was adjudged, that, from the ex • 
press limitation over, the testator intended to provide 
for all the issue male of his grandson, although they 
should not be one of the six ; and as tli^t could not be 
effected any other way than by descent from the grand- 
son, the Court adjudged him to take an estate tail, 
though expressly given for life. 

The same thing was done in the case of The Auor^ 
ney General v. Sutton^ where a provision was made 
for two sons only of the tenant for life, with a limita- 
tion over upon his dying withoutissue male of hi$. 
body. Here then are two according decisions, which 
apply to the case at bar in terms, and in principle, and 
if not contradicted^ must be considered as fixin? a rule 
of property. The CQse of Popham v. Bamfield\& pro- 
. duced in opposition to those I have just mentioned* 
That was a devise to Popham for life, reqiainder to bis 
first, &c. son successively in tskil maW, and for want 
of issue male of Popham^ remainder over. 

An attempt was made to bring this to the fbrntier 
oases, by supposing that there was a chasm between 
the provision for the sons, and the limitation oyer, 
and this could only happen, and xnight happen, in tb^ 
case of a posthumous son, who it was said could not 
take under the provision. Whether he could or could 
not is immaterial. The answer which the Court gave 
was, that though it might have been intended ths^t 
such posthumous son should take^ yet the testator yvas 
herein mistaken as to the law, or he might not con- 
sider of it, being a remote mischief, or contingency, 
and therefore supposing he had ma^e provision tor 
all the sons of the tenant for life^ his intention might 
be complied, withr without enlarging the estate f(H* life, 
^ and both intentions might be preserved. Without 
taking notice, that this case, being produced after- 
wards in the case of Blackborn v. Edgley^ the Court 
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is said to have explode^d the notion, that words of im- 1794. 
plication should not turn an express estate for life into • 
an estate tail, I observe, that the case in principle rot 
does not contradict the former cases, being unlike ^"^ jj^^*" 
them in this, that m that, all the sons are provided Gudrrrr. 
for. Thid curicfus case inay happen ; Mascoe Oar- 
nett lakes ^s estsite in remainder, as well as all the 
lands devised immediately to himself, in th6 same 
manner as James did, if he has several sons, and they^ f 34 1 
should marry, it Ihay happen, that all of them may die 
m his life time, and some, if not all r^ them, leave 
sons, and his whole estate may go jover in remainder 
from his grandsons, upon the principle he now con«^ 
tends for, that an implied remainder to the male issue 
shall not be admitted. This possibility give a strik- 
ing proof of the impropriety of departing from esta- 
blished rules of construction. 

An objection is Aen made, that the intervening be- 
quest to the surviving sons, between the devise for 
Hfe, and that to the issue by implication, prevents the 
union of the two last mentioned devises. The rule 
in SheUy^s Case enlarges the estate for life, into an . 
inheritance, where the devise to iht heirs or issue is 
mediate or immediate ; the former desciibes the case 
oi the present devises. In Fearneon Contingent Re- 
mainders^ 25, it is said, that the only difference be- 
tween the limitation being mediate, or immediate is, 
Aat ta the lattes^C£«e, the tenant fw life takes an es- 
tate tail in possession^ and in the former, he takes the 
estate tail m remainder^ dependent upon the deter mi« 
nation di the intermediate estate. So that this objec- ^ 
tbn seems to have no weight. ^ ^ 

Another point ftiade was, that under the implied 
limitation to the niale issue, they might take as pur- 
chasers, since they were to take, not in succession in 
tail, but as tenants in common, in the same manner as 
the surviving sons were to take* This has been men- 
tioned before, not to have been the testator's inten- 
tion, or if it had, it was controled by one of the rules 
of law, stated to be inflexible, to wit : diat a testator 
could 4ot make his land descend to all bis sons, in- 
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1704. stead of die eldest. So that iipon the whole, it seems 
to me, that if there were nothing more in this case 



Bor than the |X)int which has been noticed, the Court 
•d4 oth^ would be compelled to adjudge, that James took an 
Gijurnr. estate tail in remainder, expectant upon the determina- 
tion of the estate tail to the surviving sons. But 
though I am well satisfied in this opinion, some of the 
oth^ Judges doubt about it, and we thought it un- 
necessary to decide that point, since admitting that 
James took such an estate tail in remainder, we are 
all of opinion s^inst the appellant upon two remain- 
ing points. 

. The first depends upon the devise to the trustee. 
The trust commences at the death ofJames^ so as not 
to include the estate for life devised to him; it. com- 
prehends the contingent remainders^ to the surviving 
sons, and to their male issue, and the implied remain- 
der to the male issue of James. Perhaps it goes farther^ 
and extends to all the subsequent remainders, since, 
r ^ ^ 1 ^^^^^ ^^^ estate for life to Muscoe^ a further trust is 
*- • J declared^ without naming a new trustee, or without a 
devise to such new trustee. The legal estate in fee 
therefore^ in trust for the surviving sons in tail male, 
interposes between the estate for life of James^ and 
the implied remainder to his. male. issue, which is 
supposed to enlarge the former into an. estate tail. 

To admit that effect, ^nd to describe the whole in- 
terest which James took in the lands, he was tenant 
*for life in possession, with remainder in.tail male, ex^ 
pectant upon the determination of the estate tail de- 
vised to his surviving sons. And we come to consi- 
der, what operation the Statute of Uses will have on 
this estate, under the devise, to the trustee. 
. The Statute gives the legal estate to him that hath 
the use, so that there must be an use, before the Sta- ~ 
tute can operate upon it. 

In Powell on Devises^ 283, it is said, that as to per- 
sons in esse^ the legal estate is executed immediately; 
and as to persons not in esse^ it vests immediately 
upon their coming into being, if they come in good 
timey otlierwise it goes over to the next remtinder- 
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man. To apply this. Here was a trust for surviving i794f. 
sons, and for male issue not in esse^ and who never , 
came inta beings it being stated, that James never had Rot 
a son in whom either use could vest. The^oorf time ^^^^^^ 
therefore for them to coiiie into esse^ was.expired at the GABwrar. 
death of James^ and the estate either remained in 
Muscoe^ as the trustee, (the trust not being executed 
by the Statute, but remaining at common law,) or 
the estate passed over to him as the next remainder- 
man, either of \^hich defeats the appellant^s title. 

But then a question arises upon the Act of 1776, 
whether this was such an estate tail \n Jamt^y as was 
by the act turned into a fee simple. ^ . 

The act operates upon all estates tail in possession, 
and those in reversion or reniainder, after the deter- 
mination of an estate for life, or lives, or of any lesser 
estate. Jame^s estate has been described as an es^ 
tate tail in remt^inder, after the determination of a pre* 
ceding estate tail. It was therefore a greater estate 
tfian for life or livesy and consequently not within the 
operation of the act, so as to defeat the remainder to 
Muscoej now. to take effect, as there are neither sur- 
viving sons, nor male ii^sue in his way. 

So that upon these two grounds to wit, first, that 
the estate at law remained in: the trustee for want of a 
person coming into esse in whom the use could vest, 
or when' that event was become impossible, passed 
over to Muscoe as the next remainder-man, and first 
cestui que use m esse. C ^^ 3* 

Secondly, That James being seised of an estate 
tail in remainder, after the determination of a prior es- 
tate tail, IS not such a tenant in tail, whose estate is to 
be changed into a fee simple by the Act of Asisemblv 
of 1776. . ' 

The law therefore is in favor <rf the appellee, and 
the judgment of the District Court is to be affirm- 
ed.(l) 

(t) SmUh V. Chapman^ 1 Hea. k Muof. 34Q. S96. Slt^ha ▼. Smdur, 
3 Hen. k Muof. 229, note. 
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BicBABDs Upon an appei&i from ah order, giving leave to build a mill, 
^^- the record should state that it appeared to the Court grant* 

^'^^^' ing the order, that the bed of the water-course was in the 
applicant^ or in tiie Commonweidth. 

This "was an appeal from the District Court of 
Fredericksburg^ reversing an order of the County 
Court of Sia^fbrd^ giving leave to Ae appeUant to 
build a mill on Happahanmck river; 

fTarden^ for the appellee^ 

Objected, that the record did not shew that the pro- 
perty in the bedofthe river was^ in die CommonweaKbi 
or in the appellant^ without Which the County Court 
ou^t not to have given leave to erect the milK 

Ijee and Washington for the appeUant, 

Contended, dtat though the pM^rson dppplying for 
leave to buiid a mill, must satisfy the Court that the 
bed of the river is in hitnself, or in ^6 Commonwealth^ 
yet it is not necessary tb state this &ct upon the re- 
cord ; particularly at this day, when an application may 
be fnade ore tenusf widiout the formal!^ of k petition 
in writing* When in cases of this sort an appeal is 
prayed, all the facts are examfaied into de novo in the 
^uperbr Court ; so that die statement of this fact upon 
the record, could not have availed the perscn petition- 
ing, since he must sttU have proved it ; neidier can 
the omission of the Clerk in not stating the lact upon 
the record, render such proof unnecessary here. If it 
had been stated, it ihight have been disproved in this 
Court. 

The Court bding ^tuiHy divided, 

The judgment was affirmed. 
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1794. 



If the parties in an action at Law af e at liberty by the iaaue 
-to go fully into the examination of evidence, and having 
done so^ a verdict is found, after a fair trial, a Court, cf 
Cbancerj^ ought not to direct a new trial. AUUr^ if part 
of the evidence was suppressed by the Court 

The fifth section of the Act for scaling debts, was not intend- 
ed to let men loose from their contracts, but to allow a 
departure from the established scale in cases where it 
m^ht be.necessaiy to meet the real contract of the parties* 

The Court of one bq^niy may> on its Eqiiity side, relieve 
against a judgment at {iaw, rendered in another County 
Court, by way of ori^nal jurisdiction. And though . it 
cannot award a new trial at the bar of that other Court, 
yet it may direct an issue to be tned at its own bar. And 
if liie relief be afforded withottt the trial of an issue, where 
^t is proper, the High Caurt qf ChsJiceiT ipiy, upon an 
. appeal, after reversal* retain the caiise^and direct an issue 
ta be tried. 

In Septerr^ber 1778, the appellant sold to the appel- 
lee his houses and lots in Yorktawn^ the price of which 
^as to be settlec} by the valuation of three persons, for 
that purpose mutually chosen by the parties ; one-half 
of which was to be paid at the time of the valuation, 
and the other in a year afterwards. 

On the eighteenth of the same month, the, referees 
reported, that the property, in the situaticwi in which it 
then wais, was worth 1000/., and signed a certificate 
to that effect. This was transmitted to Mr. Ambler^ 
who was not present when the valuation wa§ made : 
but it appears that Mr. Cary^ who acted for him was. 

On the 20th of October following, the first payment 
was madej for which Mr. Ambler gave a receipt, as 
for so much current moqey in part payment for the 
above property ; Wyldy at the same time agreeing, 
not to demand a conveyance until the balance was 
paid. 

In autumn 1779, the appellee, by an agent, offered 
to p?iy the balance to the appellant in paper money, 
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1794. who declined receiving it, saying, he should see ffyld 
- that afternoon* 



AMBUE On the 10th oS February^ 17fi2, the appellant pro- 
Wild cured froHi the persons who had valued the above 
property, a certificate in the following words, viz: 
" Some time in the year 1778, the underwritten were 
called upon by Mr. Thomas fVyldio value the houses 
and tenements in York tawn^ then the property rf 
Mr, J: Ambler^ which he (as were informed,) had 
agreed to sell the said Wyld^ at such a price as disin- 
terested persons should determine the same were 
worth ; agreeably thereto, the underwritten did value 
the said houses and tenement to 1000/. ; and it being 
contrary to the laws of the land at thart time in force, 
to make any difference between paper money and spe- 
cie, we do further declare, that we did then, and do 
now think, the aforesaid houses and tenement were 
worth 1000/. specie.^' To which ixiper, the names of 
the valuers were signed. 

The appellant instimted an action at Law against the 
appellee, in the County Court of Henrico, sometime 
in the year 1783. The declaration contained three 
counts ; the first of which was upon an indebitatus as- 
sumpsity for 600/. lawful money of Firginiay due to the 
plaintiff on the 1st of October, 177B, for certain lots 
and tenements in the town of York. The second 
count was upon a quantum valebat, for the same pro- 
perty. The third was for 600/. like money, laid out 
and expended for the defendant at the time before 
mentioned. Plea, non assumpsit, with leave to give 
special matter in evidence at the trial. Verdict was 
given for the plaintiff, and damages assessed to the 
amount of 374/. is. 7|. 
r 88 1 '^^^ defendant moved for a new trial, the consid- 
^ "* eration of which was postponed until the next day, 
when the motion was over-ruled, and judgment enter- 
ed up according to the verdict. To the opinion of 
the Court upon the motion, the defendant tendered a 
bill of exceptions, which was sealed, stating^ that the 
jury had, without the permission of the Court, carried 
with them into their retirement the above certificate 
of the 10th oi February, 1782, which had been offer- 
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ed in evidence at the trial, and rejected by the Court 1794. 
because the persons subscribing the same were pre- , „ 

sent in Court, and examined as witnesses, whose tes- ambub 
timony did not vary from their said certificate. Upon ^yj^^ 
which ground the motion for a new trial was made, . 
but that the same was over-ruled by the Court 

From this judgment of the County Court, ^A^/rf ap- 
pealed to the General Court, where it was affirmed in 
1789. 

In March 1791, the appellee filed a bill in the 
County Court of York^ on the Chancery side, stating 
the above facts, and in addition thereto, that at the 
trial in Henrico Court, he produced witnesses to in- 
validate the testimony of the witnesses produced by 
the appellant, and to prove that the valuers had inva- 
riably acknowledged, that they made the valuation in 
current money, and had never thought of specie at 
that time ; but the Court refused to permit those vvit- 
nesses to be ex>amined ; that the jury retired, taking i 

with them the certificate of the the 10th of February ^ 
1782, but without any evidence to prove the tenor of 
the valuation made in September Yll^^ the produc- 
tion of which was required by his counsel at the trial, 
but denied by the appellant's counsel to be in exis- 
tence. The bill prayed <to be relieved against the 
judgment of the General Court, and to be restored to 
the amount thereof, which had been paid to the ap- 
pellant. 

The answer insists, that the certificate of the 10th 
of February y was not a new valuation, but an explana- 
tion of th^t formerly made. That this certificate was 
obtained for the purpose of shewing what had been 
the real valuation made of the property, by the persons 
appointed to fix its price, in order to entitle the de- 
fendant, to claim the benefit of the fifth clause of the 
law, fixing the rate of depreciation, which authorised 
a departure from the general scale established by that 
Act, where the justice of the case required it. That 
the trial wiis fair, and the testimony of the three valuers 
explained to the jury the estimate they had made of 
the property in 1778. That the whole question of 
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[ 89 1 l^w and equity was fully before the jury, and having 

1794. ^^^ finally decided upon by them, and their verdict 

* approved by the Court, insists that no other tribunal 

Ambler ought to Interposc. The answer admits that the valu- 

rl:. ation was not made in specie, but the valuers thought 

it worth 1000/. in specie, and rated the current money 

at par with specie. It also admits, that the jury by 

mistake took the certificate with theip, but asserts that 

the whole testimony went to a valuation in 1778, and 

so did the certificate. 

This answer being replied to, sundry depositions 
were taken, some of them proving, that the valuers 
had declared, they made their estimate in current mo- 
net/t without once thinking of specie. This is ac- 
knowledged by themselves in their depositions, in 
which they state, that they knew of no depreciation, 
or difference between paper money and specie at the 
time they made the valuation. 

One witness deposed, that he heard one of the va- 
luers declare, that when he signed the certificate of 
the 10th of February^ 1782, his intention was, that 
Wyld should make the second payment of 500/. equal 
to the first, which according to the scale of deprecia* 
tion, would have been 100/. specie, and that Ambler 
was entitled to no more. That he heard another of 
the valuers declare^ that he did not believe the pro- 
perty would sell for a 1000/. in specie, and that the cer- 
tificate of 1 782, was wrong if it mentioned specie. 

Several witnesses deposed, that the houses, when 
sold, were untenantable, (having been used as bar- 
racks,) and were in a very ruinous condition. That 
after Wyld had repaired them, they were offered at 
public sale for 500/., and that no person would pur- 
chase them. 

One witness deposed, that at the trial in Henrico 
Court, the valuers were examined, and declared, that 
they did conceive the property worth 1000/. good 
money. 

Another witness deposed, that be and two others 
attended as witnesses for ffyld at the trial in Henrico 
Court, but their examination was refused by the 
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Court, as it would invalidate the testimony of Am- 1794. 
bier's witnesses. This witness says little else in his 



deposition, except, that he had heard one of the va- ambi^a 
luers declare, that the houses were not valued in spe- y^^'^^ 
cie ; that they would not have dared to mention spe- 
cie, as paper money was the legal circulating medium. 
The County Court of York decreed the appellant 
lo pay to the appellee, 395/. lis, Tfrf., with interest 
thereon from the 10th of June^ 17H9, till payment, 
and the costs. From this decree. Ambler appealed to f 40 ] 
the High Court of Chancery, where the following 
opinion and decree was given, mz : *' that if the ap- 
pellee were injured by the verdict of the jury, and 
judgment of the County Court of Henrico^ stated in 
his bill, the only mode by which he could regularly 
obtain redress, was a new trial of the issue between 
the parties in the action at Common Law, and con- 
sequently, that the decree of the County Court of 
IbrAr, which seems to have thought the principal mo- 
ney recovered by that decree, so much more than the 
appellant ought to have received from the appellee, is 
erroneous ; and therefore this Court doth reverse the 
said decree. But this Court supposeth, that if cer- 
tain facts now appearing by -the testimony in this 
cause had been known to the jury who tried the 4ssue, 
or to the Court who rejected the motion for a new 
trial, either the former might not have found such a 
verdict, or the other, if they had found it, might have 
awarded a n^w trial : and is of opinion, that, although 
the County Court of York perhaps had no power to 
award such new trial, this Court, retaining the cause, 
may now proceed in it, as if it had beenoriginally 
commenced here; and therefore this Court doth direct 
the said issue to be tried again before the said Coun- 
ty Court of Henrico^ and the verdict thereupon to be 
certified to this Court. And the appellee here in Court 
doth consent, (without which consent, the new trial 
would not have been awarded,) that if the damages 
which shall be assessed upon such trial, exceed the 
damages assessed on the former trial, which may ' be 
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1704. the event, this Court may decree him to pay the ex- 
cess, and award execution against him for the same.'' 



Ambler From this decree Ambler appealed. 



V. 

Wtui. 



The President delivered the opinion of the 
Court. 

Neither of the parties appear to have been dissatis- 
fied with the valuation of the property made in 1778, 
oor is it disputed, but that this was a paper money con- 
tract, and so understood by the parties; for besides the 
other proofs taken notice of at the bar, it appears, that 
-on the 20th of October^ as soon probably as the par- 
ties met together after the valuation, Mr. Ambler re- 
ceived 500/;, the first instalment, without objection, 
as according with the principles of the valuation then 
recently triade. In autumn 1779, when the other pay- 
ment became due, the depreciation was so visibly 
great, as to make a more serious impression upon 
parties to former contracts ; and though no rule was 
then established, by which to graduate the scale of 
r 41 1 depreciation, every person was struck with the injury 
which would be sustained by a payment accoraing 
to the nominal amount. Mr. Ambler therefore, might 
well think himself justifiable in evading the receipt 
of the 500/., nominal money, which Mr. Wyld then 
offered to pay him. 

This was not a legal tender by PTyld^ nor could it 
be relied upon as such ; and though the General Court 
may (as it, is said) have adopted «ome rule as to its 
effect upon a branch of the fifth section of the Act of 
1781, yet neither does that apply here, -since the sub- 
ject was submitted to a jury, who were to judge for 
themselves. 

Here the matter rested until the 10th of February ^ 
1781, when the Act for scaling paper money contracts 
had passed, fixing a general rule for adjusting those 
ccMitracts, according to the rale of depreciation at the 
time they were made, but allowing -a departuTe f^om 
that rule in particular cases, so as to meet the ideas of 
Ae parties at the time of the contract. Mr. Ambler^ 
supposed that an enquiry into the relative value be- 
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tween paper and specie, as understood by the valuers 1794. 
at the time they made their estimate, was proper and «...._, 
necessary, in order to furnish an equitable rule for amblbb 
adjusting this contract. His application therefore for ^rm. 
this explanation, was by no means inconsistent with 
the fair character which that gentleman has always 
supported. 

The paper of the 10th of February y was not a new 
valuation, but an explanation of the mrifier. As such 
indeed it was somewhat oracular, and the Court would 
perhaps find it difficult to dievelope its meaning, if it 
were necessary to do so. However, Mr. Ambler sup- 
posed that it entided him to claim 500/. specie, and 
he detnanded that sum of Mr. Wyld^ who on the other 
hand conceived, that this nominal sum was to be re* 
duced by the legal scale of September 1778, which 
would bring it to 100/. only. To settle this great dif- 
ference in opinion, the parties go into the County 
Court of Henrico. 

It was truly observed at the bar, that the issue in 
that suit left the matter of controversy open to a full 
and fair enquiry on the merits, and if on the trial, all 
the testimony offered by the parties ' had been admit- 
ted, and after hearing it, the jury had decided as they 
did, no good reason could have been urged for a new 
' trial. But this was not the case; evidence was freely 
admitted on one side, and without a colour of reason 
was rejected on the other. The trial then was not 
fair and eqvial, nor such as ought to conclude the par- 
ties. And since the injured party did -not, and now 
cannot obtain relief in a Court of Law, it can only be ([ 48 ] 
afforded by a Court of Equity, and may properly be 
so, as innumerable precedents will prove. 

The County Court of York had original jurisdiction 
in Equity, not to award a new trial iii Henrico Court, 
but to direct an issue to the same effect to be tried at 
its oivn bar. But instead of doing this, that Court, by 
some rule of calculation, the principles of which are 
concealed from our view, make up an account, and . 
decree Mr. Ambler to refund 395/. 1 U. lid and costs. 
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.1794. This was unquestionably erroneous, and was properly 
.«_^.....« reversed* 

Whether the Chancellor could assume original ju- 
risdiction on this appeal, if York Court had it not, is a 
point which need not be decided, since this was not 
the case. He certainly had upon the reversal; a right 
to retain the cause, and might direct the issue to be 
tried at his own, or at any other bar. • 

It was pressed by the appellant's counsel, that if a 
new trial were directed, a special direction should ac- 
company it, pointing the jury's inquiry to the value of 
the property at large, independent of the valuation 
fixed upon it by the persons who had made the. esti- 
mate. 

This would be highly improper. It was not the 
intention of the Legislature to let men loose from their 
contracts, but to aUow a departure from the establish- 
ed scale, in cases where it was necessary, in order to 
meet the real contract of the parties. 

The counsel need not be alarmed about objections 
to the form of proceeding, since being an issue out of 
Chancery, and to be certified there, all forms in the 
proceedings at Law will be out of the question. 

Decree affirmed.(l) 

(1) Bttdfieldr, Jameson, 8 Manf. 60. Terrel t. Dick, 1 Call, 540. 550. 



[48] James Burnsides appellant i;. Andrew Reid^ 
Samuel Culbertson, & Thomas Walker, 
appellees. — &. Andrew Reid appellant v. James 
Burnsides appellee. 
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The Act of 1779, establishes the rights of prior settlers, and 
Rbid. ^ves pre-emption when vacant lands can be found adjoin- 

tng. But a right to pre-emption in the adjacent land, as a 
consequence of settlement, cannot prevail against a right 
claimed under a survey of the adjacent land made pnor 
to 1779. 



V, 

Rsis. 



OCTOBER TEBM. 0$ 

This was an appeal from a decree of the Hi^h 1794. 
Court of Chancery. The case, was — Andrew Cui- .^__,^ 
iertsofij having made a settlement on a piece of land burmbidei 
called Culbertson's bottom^ in the year 1753, or 1754, 
was compelled through fear of the Indians to leave it; 
after which, he sold it to Samuel Culbertson^ who also 
lived on and improved it ; and he too in 1755, was 
compelled to leave it from the same cause. 

Although the two Culbertsons were for many|years , 
prevented from returning to this settlement,on account 
of the savage enemy, yet Samuel Culbertson constant- 
ly asserted his claim to this land, and made frequent 
attempts to return to it. 

In 1775, Thomas Farlow, having acquired the set- 
tlement right of two men, by the names of Butcher 
and Gatliffl to this land, being 355 acres, purchased 
the same from the Loyal Company^ paid the consi- 
deration money, and procured the same to be sur- 
veyed on the usual terms of that company* The sur- 
vey was returned to the appellee Thomas fFalkerj 
(the company^s agent,) and Farhtv took a certificate 
thereof in order to obtain arrant so soon as one could 
issue. The appellant Burnsides^ having purchased 
the right of Farlaw to this land, received an assign- 
ment thereof. 

In 1782, Bumsides^ as assignee of -Faribw, who was 
assignee of Butcher and Gatliff\ exhibited his claim 
to this landy before the Commissioners appointed by 
the Act of 1779, to adjust disputes between litigant 
settlers, and claimed under a survey made by Farlow 
in mS^Jor settlement in 177ii, for 355 acres. The 
Commissioners allowed him 400 acres (including the 
said 355 acres,) for his settlement in 1772, together 
with 600 acres pre-emption adjoining. At the same [44] 
session of the board of Commissioners, Reid on be- 
half of Culbertson^ exhibited his claim for the same 
land, asserting Culbertson^s right of settlement in 
1754, which was rejected by the Commissioners, who 
decided the right in favor of Burnsides. 

Bumsides states in his bill, that he laid his claim by 
survey before the Commissioners ; but they refusing 
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1794. to allow the validity of surveys under a company ^^ 
gave the reference to prior settlers^ in consequence of 



BvEmiuM which, he was obliged to claim as for a prior settle- 
Rt'iD ^n^^ or lose his land. At the time that these claims 
were before the Commissioners, the claims of the loyal 
company (amongst others,) were pending in the Court 
of Appeals, and in 1783, the surveys made under the 
companies were establishedi and declared valid, where 



legally made. 



October 1784, Beid^ as attorney for Culbertson^ 
entered a ectveat in the General Court against a grant 
issuing to Bumstdes^ stating in hb petition, that at 
the trial before the Commissioners, he was prevented 
by unavoidable accidents from producing testimony 
in support of his claim, which but for those causes, it 
was in his power to have furnished, arid praying for 
a reconsideration of the case. 

The General Court granted a hearing, and after the 
examination of witnesses, and of the circumstance of 
the case, Culbertson? s claim was sustained, the sen- 
tence of the Commissioners set aside, and 400 acres 
for settlement, and 600 acres pre-emption were ad- 
judged to him. 

To prevent a grant from issuing in consequence of 
this adjudication, and to compel Thomas Walker^ the 
agent of the company, to yield his consent to a grant 
to the said James Bumsides of the land in question, 
Bumsides filed his bill in the High Court of Chance- 
ry. The bill amongst other grounds of Equity, states, 
that the plaintiff was precluded in the General Court, 
from bringing forward his claim by purchase from the 
company^ because the determination of the Commis- 
sioners had been given on a claim {or prior settlement^ 
and because the plaintiff's survey was in possession of 
the defendant Walker^ and could not be produced. 
The injunction prayed for by this bill was granted till 
further order. 

Pending this suit, and before answers were put in. 
Burnsides^ having, in the year 1786, procured a sur- 
vey to be made of 1200 acres of land, including the 
land in controversy, and having obtained a certificate 



Rbid. 
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thereof, paid to the said Thomas Walker Xht purchase i^Q^. 
money, and procured ah order to. the register for a ____ 
patent, which actually issued, founded on the judg- r 4K -i 
ment of the Commissioners for 1000 acres, (though Svwm^ 
it bad been set aside by the General Court) and 200 ^t». 
acres by virtue of a land office treasury warrant. To 
obtain a repeal of thiis patent, iJrirf filed a cross bill 
against Burnsides. 

Both causes coming on together; the Judge of the 
Court of Chancery pronounced the following opinion 
and decree, viz. " The Court is of opinion that Burn- 
sides^ after obtaining an injunction to stay execution of 
a judgment by the General Court against him, having 
procured a survey to be made, and a grant to hirnself 
to pass the seal, of land, to which land the title of 
Samuel Culbertson was asserted by that judgment, and 
which according to th^ judgment would have been 
secured to him by a grant, if Burnsides had not pre- 
vented it, was guilty of a fraud; because the register 
of the land office, if he had known such a judgment 
to have been rendered, by which he was ordered to 
issue a grant of that land to the said Samuel Culbert- 
sofij ought not to have issued, atid therefore probably 
would not have issued the grant to Burnsides. And 
the Court is also of opinion, that Beid^ on whom the 
right of Samuel Culbertson hath devolved, is not 
barred of relief against Burnsides, by the decree and 
order of the Court of Appeals, on hearing the claims 
of Walker and Nelson, not only because a claim under 
the survey for Farlaw, which Burnsides in his bill 
suggests to be the foundation of his title, doth not ap- 
pear to have been established by the decree and order 
of the Court of Appeals, and could not be legally es- 
tablished, so as to bind the right of any who were not 
parties in that proceeding, but, because the grant to 
Burnsides was founded, not on that survey, but on a 
survey certified to have been made for himself, in 
January 1786, by virtue, partly of an entry, on a cer- 
tificate from the Commissioners for the district of 
Washington and Montgomery counties, for 400 acres, 
dated the 10th oi Sept€mber^n^2^ which certificate 

Vol. II.— I 
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1794. of the Commissioners, with their adjudication affirm^ 
ing the right of Bunisidcs^ was annulled by the Ge- 



BuRirsiDEs neral Court's judgment afore men tioned^ And now 
RttD. ^^^ Court would have pronounced such a decree as 
in its opinion, if what followeth had not happened*' 
ought to be made^— a decree nearly like that which 
was pronounced in the case between James Maze^ 
plaintiflp, and Andrew Hamilton Cs? fTzlliam Hamilton 
defendants; but that deciee hath been reversed by the 
Court of Appeals ; and this Court, from that reversal, 
supposeth, perhaps erroneously^ the opinion of that 
honorable Court to have been,, that, by the order o£ 
L 46 3 Council, granting leave to the Greenbrier company to 
take up 100,000 acres of land, lying on Greenbrier 
river, north-west and west of the Cow-pasture and 
Newfoundland^ all lands within those limits, if they 
must be called limits, were appropriated, so that the 
company, or their agent, had power to survey and sell 
any parcel, which they should choose, of such land, 
although another man bad settled on the parcel before 
the surveying and selling, and although the Act pf 
General Assembly, passed in the year 1779, had de- 
clared to be just> that those who had settled on the 
western waters, upon waste and unappropriated lands, 
for which they had by several causes been prevented 
from sueing out grants, under such circumstances, 
should have some reasonable allowance for the charge 
and risk they had incurred, and that the property so 
acquired should be secured to them ; the honorable 
Court seeming to have understood that, by the terms 
^ waste and unappropriated lands, to which no other 
person hath any legal right or claim,' the Act intended 
lands which the company had not chosen to survey, 
after, as \vell as before, they had been settled ; where- 
as some, who have observed that the surveys made 
by orders of Council, and confirmed by the Act, are 
surveys of waste and unappropriated lands likewise, 
think the application of the term unappropriated^ in 
the case of lands surveyed by orders of Council, to 
lands not settled before the surveys, would be sound 
criticism; especially the Act, having dignified the set* 
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tlement with the emphatical appellation of property, 1794. 
property acquired, and acquired at charge and risk, 



V, 

Rsio. 



means of acquirement generally esteemed meritorious; Bubssidss 
and think the words * lands, to which no other person 
hath any legal right or claim,' more restrictive than 
the words * lands unappropriated,' which comprehend 
lands to which no other person hath any right or claim, 
whether legal or equitable ; and the honorable Coiirt 
seeming to have understood that the Act, by the 
terms upon lands surveyed for sundry companies^ &c. 
people naoe settled^ &.c.; in the seventh section, design- 
ed to include lands surveyed as well after, as before, 
the settlements; whereas some commentators conceive 
that the interpretation, which confineth the words to 
surveys prior to the settlement, is not inconsistent with 
the rules of grammar, with the intention of the Legis- 
lature, or with the principles of natural justice. And 
this Court supposeth the opinion of the honorable 
Court to have been, that where a settler of land, sur- 
veyed after bis settlement, by virtue of the company's 
order of Council, had obtained a grant of the land, in- 
cluding an additional quantity in right of pre-emption, 
one, who was a prior settler, recovering the settlement [] 47 3 
from the grantee on that principle, shall not recover 
with it the pre-emption land ; whereas others think 
that he who recovereth in right (^ priority, ought to 
be in the condition in which he would have been, and 
consequently ought to have the pre-emption, to which \ 

he would have been - entitled if the posterior settler. 
had not obtained the grant. And this Court also sup- 
poseth the rights of the loyal company, under whom 
Bumsidesj in the principal case, claimeth, and the 
territorial limits of whose order of Council are not 
more definite than those of the other company, to be 
no less extensive, and not less to be preferred to the 
rights of setters, than the rights of that other com- 
pany ; on these suppositions, this Court, in order to 
such a final decree as at this time is (relieved to be 
congruous with the sentiments of the Court of Ap- 
peals, doth direct that a survey be made of the 400 
acres of land, for the settlement by Amfrew Culbertson^ 
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1794.' which may be laid down as either party shall desire, 
___.^ to enable the Court to decide between them on the 
BuBiwtDBs propriety or reasonableness of the iocatiort ; that the 
RwB pa^^"^ of James Burnsides be also surveyed and laid 
down, to shew how much it includeth of the 400 
acres: and when this shall be adjusted, the Court doth 
adjudge, order and decree, that Burnsides do convey 
to Beid the inheritance of so much of the 400 acres as 
shall be fpund to lie withirt the bounds of the said pa- 
tent, with warranty against himself, and all claiming 
under him, and deliver possession thereof, upon Reid^s 
paying to him, at the rate of three pounds per hundred 
acres, for the quantity so to be conveyed, that as to 
those 400 acres, the bill of Burnsides be dismissed ; 
and, as to the residue of the land contained in the pa- 
tent, that the bill of Reid be dismissed ; but Reid is 
nevertheless to be at liberty to proceed to survey the 
600 acres of land for his pre-emption, if he can find 
land to satisfy the same, without interfering with the 
said patent, or any other prior cla-im.^^ 

From this decree both parties appealed, each from 
so much of it as partially dismissed his bill. 

Carrington J. delivered 'the opinion of the 
Court. 

The Act of 1779, gives a preference to original set- 
tlers, and so did xht Loyal Company. The Act grants 
to such settlers 400 acres including their settlement, 
and a pre-emption of 600 acres adjoining, if such 
' lands can be found, to which no other person has a 
legal right. The Chancellor is mistaken when he 
likens this to the case of Maze v, Hamilton.* If the 
cases were alike, as he states them to be, this Court 
would have established the present decree without a 
f 48 ] dissenting voice ; and notwithstanding the criticisms 
that have been passed upon that decision, this Court 
upon a revision of that case consider it to have been 
determined in strict conformity with the law, and 
agreeably to the principles of Equity. But how was 

■-'■■■ " ' ■ ' " ■ ■■■'■ ' I I II I n — , .,.-.. I ... . ■ 

* See Appendix. 
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the case of Maze v. Hamiiton ? Maz^^ settlement 1794?. 
was in 1764 ; Hamilton^ s not until 1770. iAfazff con- 



stantly asserted his claim of settlement right. In June buensidss 
1775, Hamilton surveyed 1100 acres including j^JJj^ 
Maz^H settlement, and pending the dispute got out 
his patent. This Act of 1779, establishes the right 
of prior settlers, and gives pre-eniption, when vacant 
lands are to be found adjoining, i hough in that case 
the settlement was Maze*s^ yet the adjoining knds, 
which would otherwise have |t>een for pre-emption, 
were not vacant, having been surveyed by HamUton 
under the authority of the Greenbrier Company^ an- 
terior to the Act of 1779. This Court therefore con- 
sidered that Maze had a right to his settlement, and 
Hamilton^ having a right prior to that, under the law 
of 1779, was entitled to the remainder of his patent, 
and so determined it, with liberty to Maze to survey 
his pre-emption -wheresoever else he could find vacant 
land^ and reversed the decree. What is this case ? 
Culbertson proves his prior settlement incontestably, 
in which is mclnAtd, Far lotv^s survey. Bumsides^ not 
till 1786, (long after the determination in favor of 
Seid in the General Court,) made his survey, and frau- 
dulently obtained his patent for the settlement, and 
for pre-emption in the vacant lands adjoining. Until 
then, we hear of no title in the adjoining lands in any 
body. Therefore his patent was founded upon a rot- 
ten foundation, (so far as it included the settlement 
and pre-emption,) it being upon the judgment of the 
Commissioners, which was declared void by the Ge- 
neral Court. An attention to dates will point out the 
distinction between the two cases. In the case at bar, 
the pre-emption of Samuel Culbertson is made to yield 
to the patent of Bumsides^ although the lands adjacent 
to Culbertson^s prior settlement, were vacant at the 
time of the judgment of the General Court in 1784, 
establishing Culbertson^s settlement and pre-emption. 
Bumside^s survey was not made, nor his patent ob- 
tained till 1786, and that by fraud, imposing on the 
agent of the Loyal Company^ the Commissioners cer- 
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1794. tificate in 1781, which had been vacated by the Ge- 
. . neral Court. 

BuursiDss The decree of the High Court of Chancery is there- 
rhd. f^^^ erroneous in this, that after setting aside Bum- 
sides? patent for fraud, so far as it comprehended the 
lands adjudged by the General Court in 1784, ta 
Samuel Culbertson for his settlement right, it makes 
the pre-emption claim of the said Culbertson^ found* 

[] 49] ^d on the said judgment, yield to the patent of the 
said Bumsidesj which was not obtained until 1786, 
upon a survey made in that year. 

The decree is to be re^rsed, and it is now de- 
creed, that a survey be made of 400 acres for Cul^ 
bertson^s settlement right, and 600 acres adjoining, 
which may be laid down as either party may rec|uire, 
to enable the Court of Chancery to determine as to 
the reasonableness of the location ; that the patent to 
Burnsides be also surveyed and laid down to shew 
how much it includes of the 1000 acres. And whea 
this shall be adjusted, the Court doth adjudge &c., 
that Burnsides do convey to the said ./f • neid the in^ 
heritance of so much of the 1000 acres as shall be 
found to lie within the bounds of Burnsides? patent, 
with warranty against himself and all claiming under 
him, and deliv^ possession thereof upon his paying 
to the said Burnsides at the rate of 3/. per hundred 
acres, for the quantity so to be conveyed : that as to 
those 1000 acres, the bill of Burnsides be dismissed, 
and as to the residue of the lands contained in the pa- 
tent, that the bill* of Reid be dismissed, and that 
Burnsides pay costs in each suit in the High Court of 
Chancery. 
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James Hendricks & Jesse Taylor v. John f SO 1 

DUNDASS. 

Every Court has a power to watch over the execution of its Rbroricxs 

frocess, and where it hath been irregularly, or fraudulent- *««' another 
5r executed, to quash it. Dot3da86* 

If the Commissioners who take a replevy bond act improper- 
ly, the Court will on motibn, quash the bond. 

In consequence of the opinion of this Court, (see 
ante. vol. L p. 92^) Dundass moved the County Court 
of Fairfax to quash the first execution and replevy 
bond, principally, because the former issued without 
his order, or permission, and was unfairly executed. 
The County Court quashed the execution and re- 
plevy bond, from which an appeal was entered by 
Taylor^ after having stated the grounds of it in a bill 
of exceptions, made part of the record. The sub- 
stantial parts of the bill are, that it appeared in evi- 
dence to the Court, that Dundass was in Philadelphia 
at the time the execution issued. That it was done 
at the request of Taylor^ but in the presence of, and 
with the assent of Mr. Lee^ (who had been attorney 
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1790* for DundasSt in a suit in Chancery brought to injoin 
the judgment obtained at law by Dundass^ b^t who 



HRfBBiGKs was not his attorney in that cause,) and thRt of iMr. 

>Dd another Hcphum, the partner and father in law o^Dundass: 

DmiDiss. but that the debt in question belonged exclusively to 
DundasSi having been due to him before either of the 
above connections took place with Hepburn^ who had 
no authority from Dundass to transact this business. 
That after Dundass returned from Philadelphiay he 
gave notice to Taylor^ and to the attorney of Hen- 
aricksy that he should appeal to the County Court of 
Fairfax from the opinion of the Commissioners who 

L 51 ] took the re[Jevy bond, and should move the Court, 
to adjudge the security taken by them insufficient, 
and further to do whatever the law should authorise 
in that behalf, to the end, that the said debt and costs 
might be satisfied. . But that no motion was made, or 
other proceedings had under that notice. That the 
agent of Tayhr^ who pursued Hendricks into the 
county of Cumberland^ informed the Commissioners, 
that James and John Hendricks had left Alexandria 
greatly in debt, and were considered as bankrupts, 
but did not inform them that he was the agent of 
Taylor* 

1 he District Court of Dumfries affirmed the judg- 
ment of the County Court, after examining witnesses, 
whose testimony is also made part of the record. The 
amount of the evidence is, that the person who was 
sent into Cumberland County by Taylor w4th the exe- 
cution, went with the permission oiHepburny and that 
• Hepburn and Dundass never intermeddled in the se- 
parate business of each other. 
Campbelly for the appellants. 
I doubt the power of any Court to set aside a re- 
plevy bond, on account of the insufficiency of the se- 
curity, unless the mode of proceeding, by an appeal 
from the opinion of the Commissioners, which is 
specially authorised by the Act of Assembly, be pur- 
sued. 

At all events I contend, that a bond taken under 
the direction, and with the approbation of those who 
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by the law are constituted Judges for this purpose, 1795, 
will be considered as valid until the contrary appear. 



No presumption can lie against the acts of persons h^ndbicm 
thus constituted, and if a Court undertake to annul "''^ *°^'*'*'^ 
them, the reasons ought plainly to appear. Duwdass. 

This record exhibits but a single ground, and there- 
fore it will be supposedt that none other was urged, or 
proved j it is, that the execution issued without au- 
thority. 

This is a mere dispute about a fact, and therefore 
the Court must decide according to the ordinary rules 
of evidence. The mind cannot, after a view of the 
testimony stated in the record, withhold its assent 
from this truth ; that the execution was ordered by 
persons having special, or general authority from 
Dundass to act as they did. The attorney, and the 
father-in-law and partner, in the absence of the plain- 
tiflF, place themselves in his stead ; from the relative si- 
tuation of the parties, such a power is fairly to be pre- 
sumed. But that which confirms this presumption 
to the satisfaction of the most incredulous mind is, 
that after Dundass returned home, instead of disavow- 
ing the act as unauthorised, he recc^nises it, and takes 
steps, not to avoid the proceedings, but to affirm the 
execution, and to obtain better security under the Act £ 58 ] 
of 1787.* Now if the original act was not his, he 
should not have taken it up where he fourid it, but 
should have protested against it from the beginning. 
This solemn recognition does completely conclude 
him now, from denying the authority of those whose 
act he has ratified. 



* Ch. 7. § 5. '< In wf ease, where the creditor, his aeent or attorney shall 
be dissatisfied with the insaffieie'Dcy of the security admitted by such valuers, 
it shall be lawful for such creditor to appeal to thte next Court to be held for 
the opunty or corporation, thereupon giving notice thereof to the debtor or his, 
attorneys and if such Court shall be of opinion that the security so admitted was 
iosuffieient, the execution upon which such security was admitted shall be 
deemed and taken as a lien upon the goods and chattels of such debtor, and 
shall not b^ discharged but upon payment of the debt and costs, or render of 
other sufficient security Satisfactory to the Court, and moreover the bond and 
security given by such debtor shall remain valid antil such counter security be 
given.* 

Vot. II.— K 
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1795. fFashington, for the appellee. 

An inferior Court ought always to be considered as 



iiKSDHicKs having decided right, unless the contrary appear upon 
and another ^f^g record to the appellate Court. This is a principle 
DuNDAsg. universally admitted. The County and District 
Courts have quashed the replevy bond; and the ap- 
pellant complains that they have erred. It becomes 
him then to point out the error, and to prove it by the 
record. He attempts it, by presuming that Mn Lee 
as the attorney, and Mr. Hepburn as tne partner and 
father-in-law of the appellee, were cloathed with au- 
thority; he does not pretend that it is proved., nor diDes 
it follow as a necessary consequence from their con- 
nection with the appellee. Even if the attorney who 
obtains the judgment, may order the execution, (of 
which I much doubt) yet surely one not concerned in 
the action at law can have no authority to do it. Nei- 
ther can a father-in-law, or partner, dispose of the pro- 
perty belonging exclusively to his son-in-law, or part- 
ner. It is contended that presumptions are inadmis- 
sible to defeat a forthcoming bond. This is very true, 
and with less reason ought they to be received against 
adjudgment, which is a more sacred thing. 

fiut it is said, that Dundass has ratified the act If 
by mistaking his right, if by misconceiving th^ Iaw> 
. be supposed that the remedy first contemplated was 
the best, or perhaps the only one, is he. therefore to be 
concluded, though upon better advice he determined 
not to proceed in that, but in some other mode ? Un- 
questionably not. The Court of Fairfax was safis^ 
fied upon this point, or else they would not have gi- 
ven the judgment they did. It does not appear that 
[[ 63 3 ^ ^^ evidence which was given, was spread upon 
the record. Presuming therefore in favor of the judg- 
ment, as is always done in favor of a general verdict, 
(which would not have been found unless the essential 
facts had been proved,) this Court must affirm the 
judgment, so far as it depends upon the weight of 
evidence. 

The Court were notlbound to state the reasons of 
their judgment. The party objecting to it, was bound 
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to furnish an appellate Court with the same lights to 1795. 
decide by, as the inferior Court had, and therefore ..«__ 
should have stated the whole evidence. The conse- iienphcks 
quence of his not having done it is, that if this Court *"^ another 
were to reverse the judgment, they would do it in the Ditndasb. 
dark, because the inferior Court may have quashed 
the bond for fraud in taking it, and this Court might 
say they did right, if they had the same evidence 
before them that that Court had. 

Campbell^ in reply. — I do not say that any one fact 
in this cause proves the authority by which this (exe- 
cution issued. But as the whole questiori turns upon 
the weight of evidence, and the conviction it brings to 
the mind, it is fair to contend, as I have done, that the 
relative situation of Lee and Hepburn with Dundass^ 
supported by his after recognition, is conclusive to 
prove that they acted by authority. 

Lyons !• — It is unnecessary to decide, whether 
the execution in this case issued by sufficient authority 
or not, the opinion of the Court being with the appel- 
lee upon another point. It may suffice to observe, 
that the permission obtained froth Mr. Hepburn and 
Mr. Lee was merely intended as a favor to Taylor ^ 
and ought not tO' have turned to the disadvantage of 
the person on whose account they acted. This though 
not expressed must have been understood. 

The facts stated upon this record certainly exhibit 
as strong a case as can be imagined, to warrant the 
interposition of the Court, whose justice was so gla- 
ringly attempted to be eluded and abused. The exe- 
cution is carried by the agent of Taylor into a distant 
county in pursuit of Hendricks^ who, with his proper- 
ty, was removing from the reach of his creditors. It 
is there levied upon his property, and the Commis- 
sioners are informed that both James and John Hen- 
dncks\i2iA. left Alexandria greatly in debt; were there 
considered as bankrupts, and were clandestinely re- 
moving from thence. Notwithstanding this caution, 
they restore the debtor his property upon his giving 
a twelve-month's bond, and accept his brother as se- 
curity, who was then absconding with his property. 
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1795. and, as well as the principal, was considered as being 
insolvent. Such conduct in the Commissioners, if it 



r 64 1 ^^^^^'^ "^^ ^^^ epithet of fraud, was certainly highly 
hk%.> KICKS improper and unjustifiable. Though they might have 
and aoother been made liable, yet a shorter and more effectual 
DosLm. method was, for the Court, whose process had been 
thus abused, to quash the execution, That such a 
right belonged to that Court cannot be questipned. 
Were it otherwise, it would be in vain for Courts of 
justice to render their judgments. If this charge 
against the Commissioners were unfounded, the ap- 
pellant has had time enough to justify their conduct. 
The insolvency of the security was suggested by the 
appellee, yet no attempt has been made to disprove it. 
Upon the whole we are clearly of opinion, that every 
Court hath a perfect right to watch over the execution 
of its judgments, and where its process hath been ir- 
regularly or fraudulently executed, to quash it, as being 
the best and speediest mode of doing justice, and that 
in this case the Court had sufficient ground to afford 
this summary interposition. 

Judgment affirmed.(l) 
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(1) Commonwealth y. Berwett^ 8 Hen. & Manf. 115. 
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James Ferguson and two others v. Moore. 

A bond taken upon replevying property distrained for rent, 
must be returned to the Court to which the officer leTying; 
the distress belongs, or to the Court of that county in Which 
the land li^s. Such a bond is good if executed by the 
original lessee^ though he be not the tenant in actual pos- 
session, nor the owner of the properly distrained^ it he 
hath assigned his lease to a third person, without the pri- 
vity, or assent of the lessor. 

Property distrained for rent can be sold only by an afficer 
duly qualified as such ; as by a Sheriff, or Constable. 

The appellee directed a distress to be made upon 
4be property of M'Rae^ his tenant, for the rent of a 
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house situate in the town of Petersburg^ by the Ser- 1706. 
jeant of the Court of Hustings of the naid town, which . 
being replevied for three months, a bond was exe- 
cuted by the appellants, and was returned into the 
County Court of Dmwiddie^ and on motion of the 
landlord, judgment was rendered thereon in the same 
Court. The defendants below filed exceptions to the 
judgifient, and assigned the following objections to it. 
First, that the bond was not executed by Mn M'^Rae^ 
the tenant in possession, nor by the owner of the 
goods distrained,-^2d. That the Court had no juris- 
diction over the cause, it appearing from the face of 
the bond, that it was taken by the Serjeant of the 
Corporation of Petersburg. — 3d. That James Fergu^ 
son^ one of the obligors, was the original lessee of the 
premises, and assigned his interest in the term to John 
M^Rae^ the present tenant in possession^ without the 
privity or consent of the lessor. 

Upon an appeal 4o the District Court of Peters- 
burg^ the judgment was there affirmed. To this judg> 
ment a supersedeas was awarded by this Court. 

Marshall, for the appellants. 

It is a principle founded in much reason, and has 
often been approved in this Court, that where a Sta- 
tute authorises a summary remedy unknown to the 
common law, the provisions of such a Statute must be 
literally and strictly pursued. The Act ol Assembly 
(see the old body of laws, p. 202) directs the bond 
to be given by the tenant or owner of the goods^ ^nd 
where that is the case, a judgment may be obtained 
upon such bond,^ by motion. Bntthe bond in question 
is stated to have been executed by persons not coming 
within this description, and is therefore not entitled to 
the benefit of this law. 

As to the question about jurisdiction, there is more 
difficulty. The law requires the bond to be return- 
ed, but does not point out the Court to which the re- 
turn is to be made. Upon the reason of the case, I 
should suppose, that it ought to be made to th^t 
Court, to which the officer taking the distress belongs, 
because if it might in this case be made to Dimviddie 
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County Court, it might be made to any Court in 
Virginia. Such a construction is too unreasonable 
ancfabsurb to be admitted for a moment. Upon^is 
record, the Court cannot judicially know that Peters- 
burgh is in the County of Dimviddie^ and therefore the 
argument ab inconvenienti is as strong, as if in truth 
the bond had been returned to Monongalia Court, and 
the judgment rendered there. But if the Court can 
properly take notice that Petersburgh is in the County 
of iHnwiddie^ I should tHen contend, either that the 
bond should have been taken by the officers of Din- 
widdie County Court, or as the case has happened, 
that it should have been returned to the Corporation 
Court of Petersburgh. There can be no doubt, but 
that this latter Court had jurisdiction of the case un- 
der the Act of 1787, if the pslrties lived within the 
limits of the corporation. 

Wtckham^ for the appellee. 

I admit, tfiat if this were a •common law right 
taken away by the Act of Assembly, the principle laid 
down by Mr. Marshall in discussing his first point, 
might be correct. Such is the case of a security, who 
is permitted by a particular law of this State to obtain 
a judgment upon motion against the principal obligor, 
for money which he has been obliged to pay for him. 
In such a case, the principal is deprived of a trial ac- 
cording to the forms of the common law, and may 
therefore with propriety insist upon a strict adherence 
to the law, affording this summary remedy. 

But in the case now under consideration, the bond 
given upon replevying property distrained, has its 
origin in the Act of Assembly, and is provided for the 
benefit of the tenant. Without such legislative inter- 
position, the property would have been subject to an 
immediate sale. 

The second objection is, to the jurisdiction of the 
Court where the judgment was rendered. The Act 
of Assembly does not require that a distress should 
be made by an officer^ much less by the officer of a 
particular Court. The landlord may personally, or 
by his bailiff, take a distress, as well under the Act of 
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22 Qeo. IL c. 10, as he might have done if that law 170o. 
had never been made. ■ 



Moors. 



A constable is not the officer of a Court, and yet no FunGtrsow 
one will doubt, but that he may levy a distress for ^""^ °^*'^" 
rent. Why is the bond to be returned tp one Court 
more than another ? The property may be distrained 
in a County remote from that in which the land lies, 
as where it is fraudulently removed for the purpose of 
defeating the landlord's remedy. Would it be con- 
tended in such ^ case, that the officer must return the 
bond to the Court of the county in which the goods 
were found, because he belonged to that Court ? But 
the motion could not be made in that Court, because 
it is local in its nature, of course it could be made no 
where. The Act of 22 Geo, IL c. 10, which autho- 
rises the taking of a distress in such a case out of the 
county in which the land lie^ does not speak of an 
officer at all, but authorises any person^ (for that pur- 
pose empowered by the landlord,) to seize and sell 
the property. 

The Serjeant in this ease may have been the special 
bailiff of the landlord, for any thing that this Court 
c^ know. 

It is not necessary in order to enable the tenant tQ 
replevy, that the distress should h^ve been made by 
an officer. If indeed a sale had been made, it might 
perhaps have required the aid of the Sheriff. 

It is observable, that the remedy by motion upon 
bonds of this kind, is not given by die Act of 1748, 
which authorises the taking of them, but by that of 
1769, c. 4, i 5 ; and in this law, the officer is not re-» 
quired to return the bond at all. But if this were 
otherwise, yet process may be returned by a Sheriff 
to a Court, of which he is not the officer. 

It is objected that the bond was not executed by 
the tenant in possession, nor by the owner of the goods 
distrained. I do not find that this is necessary. The 
law authorises the replevy, upon the tenant giving ' 
good security to the officer. This he may do without 
executing the bond himself. Suppose an infant to be the 
tenant ; — ^he could not give a bc^d, which could bind 
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179S. him; it would be void by law, and yet if he did not 
.__^ do, what the law would declare to be invalid if done, 



F£Rou9oir he would be deprived of the benefit of replevying, 
»od others unless he w!?re permitted to give other security. So 
MooRi. too^ the tenant might be absent when the distress was 
[ 57 ] taken, and yet a friend might be willing td relieve his 
property by becoming his surety. But if it were ne- 
cessary that the bond should be executed by the ten- 
ant in possession, the assignment having been made 
without the privity of the landlord, M^Rae cannot be 
considered as the tenant in possession. 

Mr. RonoUty on the same side, observed, that the 
act making use of a common law term, it must be 
construed according to the understanding of the com- 
mon law ; and if so, a bailiff is an officer in a case like 
the present. 

Marshall^ in reply. — If a distress had been made at 
common law, and a bond given similar to the pre- 
sent, no motion could hay e been made to recover the 
amount of it, though at common law the landlord 
might have immediately sold the property. But the 
remedy which the party has pursued, is merely statu- 
tary, and being a summary one, the law must be 
strictly pursued. 

It is true, that the Act of 1769 gives the remedy 
by motion on bonds of this sort ; but it was the Act 
of 1748, which authorised the taking of them, and 
that law directs them to be returned* The original 
lessee, by the assignment, parted with all his interest, 
and his assignee became the tenant in possession, and 
could alone give the bond. 

Lyons J. — The first objection, made by the appel- 
lant's counsel to the judgment in this case, is, that the 
bond was not executed by the tenant in possession, 
nor by the owner of the property distrained. The 
Court are of opinion, that M^Mea cannot be consider- 
ed as the tenant in possession, the assignment having 
been made to him without the privity or assent of the 
lessor. The lessor is not bound thereby, but may still 
consider the original lessee as his tenant, and there* 
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fore it is sufficient under the law, that the bond was 1795. 
executed by him. 



The second objection is to the jurisdiction of the fERousow 
County Court of Dinrviddie. It is true, that at com-. »«^** «^«^» 
mon law a distress might be levied by any private Moobe. 
person authorised by the landlord for that purpose, 
but it is equally true, that such person so appointed, 
had no right to sell the property dfstrained, or to take 
a replevy bond. The ])ower of selling is given by 
Statutes in England^ and by an Act of Assembly in 
this State, and can only be done by an officer ; that is, 
by one duly qualified as such. And whether that ' 
officer be a Sheriff, or a constable, they are both ap- 
pointed by the Court; are considered as being persons 
of credit and of good character ; and by such a person 
the bond so taken is to be returned. But then the p -^ -i 
question is, to what Court is the bond to.be returned? L ^® J 

The answer is an obvious one, and results from the 
nature of the case. It should be to that Court to which 
the officer belongs, of which he is the representative, 
and whose orders and process he is bound to obey 
and execute, or to the Court of that county, in which 
the land lies. This must be a general rule, unless in 
some special case where the law hath otherwise direct- 
ed, and which on that account will form an exception. 
This case comes properly within that rule, though no 
precept issues from any Court, 

Consider what would be the situation of both 
parties were the law otherwise. If the Sheriff may 
return the bond to a Court whose officer he is not, he 
may return it to any Court in the Commonwealth, 
which might prove as inconvenient to the landlord, as 
to the tenant. If the bond be delivered to the party, 
the same reason requires that the motion should be 
made in the same Court which would have had juris- 
diction, in case the SheriflF had returned it according 
to the rule before mentioned. 

The above observations are intended to shew the 
necessity of confining the return to some particular 
Court, and is a complete answer to the supposed case 
of a distress made in a different colmtv, from that in 

Vot. II.— L 
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1796. which the land lies, in which case, the bond should 
be returned, either to the Court of the county in which 



FsBBCMw the land lies, or that to which the officer belongs. 
•»^^'^" Judgment re versed.(l) 

MOOBI. 



(t) Smith ▼. Ambler^ 1 MuDf. 596. 598. 
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A deed, though neither indented, nor recorded, is valid be- 
tween the parties, under the Act pf 1748, and is sufficient 
to pass an estate. 

A deed beginning " This Indenture," is a deed indented to 
every legal purpose. ^ ^ 

Witnesses attesting the delivery of a deed, shall not after- 
wards be admitted to disprove it. 

If a deed be intended to be delivered as an execution. It 
ought to be so stated. 



In an ejectment brought by the lessee of the ap- 
pellant against the appellee, in the Court of Hustings^ 
of the city oi Richmond^ the appellee, at the trial, to 
shew that the title was out of the appellant, offered in 
evidence a deed from the appellant to Hunter^ Banks 
&? Co., whereby he conveyed to them in fee simple the 
demised premises. 

The deed being objected to, and tlie objections over- 
ruled by the Court, a. bill of exceptions was filed, sta-i 
ting that the deed was neither ibdented nor had it 
been recorded : also, that no proof of its delivery was 
given except the following, to wit: one of. the sub- 
scribing witnesses did not recollect that it was deli- 
vered, but was sure that he should not have attested 
it unless he had seen the appellant sign and seal it, or 
heard him acknowledge .that he had done so. Another 
f 59 ] of the subscribing witnesses did not recollect the de- 
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livery, but is sure that he should not have attested it, 1795. 
unless he had heard the appellant acknowledge it as , 

his act and deed, for the purposes therein mentioned, Currm 
as it was his constant custom to require such acknow- Dbwiti>. 
ledsfement. The third subscribing witness was out 
of the country, and the fourth interested, but their 
hand writing was proved. A witness who had not 
attested the deed, deposed, that the deed was deliver- 
ed to him by some person to examine, but whether 
by Currie or Hunter he could not remember, and he 
being of opinion that there were inaccuracies in it, re- 
tained it, (for the purpose of drawing a new deed,) 
until it was brought into Court at the trial — the bill 
states that this was all the evidence given respectingf^ 
the delivery of the deed. 

The jury found a verdict for the defendant, and, 
upon an application to the District Court of Rich- 
mond for a supersedeas^ the motion was refused, from 
which an appeal was priayed to this Court. 

Campbell, for the appellant. 

The deed was improperly atlmitted a6 evidence to 
prove the title to be out of the appellant, for three rea- 
sons. 1st. That it was not recorded, 2d. That it 
was not indented. And lastly, Because it was not 
delivered. 

The first objection, as well as the second, depends 
upon the construction of the Act of 1745, c. 1. The 
Jirst section declares, " That no estate of inheritance, 
or of freehold, shall pass, alter, or change, from one 
person to another, unless by deed in writing, indented^ 
sealed, and recorded, in manner therein after mention- ^ 
ed.^^ The manner is, that it should be proved by 
three witnesses, or acknowledged within a certain 
time in the General Court, or Court of the county 
wherein the land lies. The Jburth section declares all 
deeds not recorded according to the directions of this 
law, void as to subsequent purchasers and creditors, 
but that the same shall be good between the parties, 
though not recorded according to the directions of 
the^Act. Naw, where the law annexes certain tjua- 
lities to a thing, they are a part of the thing itself. A ^ 
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1795. deed di feoffment at common law passed no intere&t 
without livery of sebin ; but when livery was made. 



CuBRiB it related back to ih^ feoffment. So recording, which 
noarlu) ^^^^ htcn substituted in the room of livery, is essen- 
tial to pass the estate out of the grantor, and without 
it no estate is vested in' the grantee. The two sec- 
tions of the law must be so construed as to avoid con- 
tradiction. To say that the first renders all deeds in- 
effectual which are not indented and recorded, and 
that the fourth makes them valid, though those requi- 
sites are not observed, is a coRstruction which unne- 
L 6^ ] cessarily produces indecent hostility between the two 
sections. It is the business of the Court, then, to 
give such a construction as to reconcile the various 
parts with each other. By the^r^^ section, no estate 
passes without recording; by Xh^ fourth^ the deed, if 
not recorded xvithin the time prescribed^ is void as to 
purcliasers and creditors^ but not as between the par- 
ties, if recorded at alij though not within the time. Yet 
until it be recorded, no estate passes. The cases de- 
termined under the Statute of 21 H. VIIL c. 16, which 
is substantially the same as the law in question, are in 
point. Until enrollment, no estate passes. Shep. 
Touch. 220. So the same book proves, that unless 
the deed of bargain and sale be indented^ nay, written 
on parchment, nothing passes, because the Statute re- 
quires those things. As an evidence that the Legis* 
lature meant what I contend they have expressed, the 
twelfth section of this very law gives validity to deeds, 
which, before that time, had not been indehted4and 
recorded in pursuance of the Act of the 9th of Ann^ 
c. 13, which was in the very words of this law as to 
those requisites. 

The next objection is, that the deed was not deli- 
vered. The whole evidence being stated upon the 
record, the validity of the deed becomes a question of 
law. Delivery is somedmes a question of fact, some- 
times a question of law. If it be delivered to a third 
person to examine, or as an escrow^ there is in Jact a 
delivery, but in law no estate passes thereby. Now, 
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in tbhrcase, a delivery was not proved by the evidence 1795. 
stated irt the bill of exceptions, and it appears that that .,«......_ 

was all the evidence on that point. cvmrit. 

JRonoldj for the appellee. DokIli? 

The objection as to the deed not having been re- 
corded, is fully settled, as I conceive, by the case of 
Turner v. Stip^ {antevoh i. p. 319,) in which the 
Court determined, that a deed was valid between the 
parties, though improperly admitted to record, or not 
recorded at all. 

The next objection is, that the deed was not in- 
dented. But this is not necessary to pass an estate, 
2 £lac. Com. 300. Nay, it i^ not even necessary in 
order to produce an estoppel, for a deed poll will an- 
swer the purpose. 1 Morg. Ess. 169. The incove- 
nience of the novel doctrine now contended for would 
be infinite. If strictly pursued, it would defeat the 
effect of almost every conveyance made in this coun- 
try. For if indenting be necessary, we must refer to 
the common law for the mode, and we shall there 
find, that it was performed by cutting through letters, 
2 Blac. Com. 299, a practice which has never been 
pursued in this country. We are to consider the in- 
tention of the deed ; and even if the appellant's coun- j] 61 ] 
sel be right in his construction of this law, so that the 
deed in question cannot take effect as a deed of bar* 
gain and sale, yet it may operate as a covenant to 
stan^ seised, ut res magis valeat quam pereat. Or 
the deed may operate as an estoppel to the claim of 
the appellant. 

The third point is, that the deed was not delivered. 
A delivery may be made either by words, or by acts, 
Shep. Touch. 55. It will be valid'if made to a stran- 
ger for the use of the grantee. Ibid. 56. Noyv' the evi- 
dence in this case seems to be comjdete. One wit- 
ness has declared, that unless the grantor had acknow- 
ledged the deed to be his act for Uie purposes therein 
mentioned, he would not have attested it, because it 
was his constant practice to require this solemnity. 
But what I consider as conclusive, is the attestation. 
All the witnesses have there declared that the deed 
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1795. was signed, sealed, and delivered, in their presence. 
I I contend that those witnesses ought not to be per- 
cmutra mitted to contradict their attestation, even if their evi- 
dence went to that. It would be extremely mischie- 
vous, if a witness, after given authenticity to a pa per by 
his signature, were permitted to deny the fact which 
he has thus authenticated. 

Marshall^ on the same side. 

As to indenting, it is certainly unnecessary at com- 
mon law to pass an estate, and though spoken of in 
the first section of the Act of Assembly, it is dispens- 
ed with by the fair construction of the fourth ; which 
declares the deed valid between the parties, though it 
want this solemnity. This is the more evident, by 
connecting this with the third section of the law, 
which speaks of deeds poll. There are deeds spo- 
ken of in the fourth section, which most certainly 
need not be indented, and then it is said, ** but the 
same as between the parties shall be valid/^ What 
same ? The answer is, deeds poll as well as deeds 
indented. 

As tathe delivery, it is a mere question of fact. 
The Court cannot say, what weight of evidence shall 
be sufficient to prove it. If the deed be ancient, slijght- 
er evidence will satisfy a jury of the fact, than if it be 
a recent one. It cannot be expected that a man shall 
preserve his testimony to any indefinite period of time, 
when he niay be called upon to prove this fact. It is 
only necessary for him to satisfy a jury of the fact, and 
in this case the jury was satisfied. 

I shall say nothing upon the subject of recording, 
since that point has been already settled in this Court, 
by the case of Turner v. Stip. 
£ ®2 ] fVashi^gton^ in reply. 

It is evident that there is no way to reconcile the 
apparent inconsistencies of the Act of 1748, but by- 
giving to it this construction, viz. the deed must be 
recorded at some timo- or other, in order to pass an 
estate of freehold; but as to creditors and subsequent 
purchasers, it must not only be recorded, but it must 
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also be recorded according to the directiotis of the 1790. 
Act ; but as between the parties, it need not be record- ....«-^«.«. 
ed according to the directions of the Act, but then cvrius 
it must be recorded. By this construction, die Act p^^;^^ 
is rendered consistent, and each clause and sentence 
of the law will have an effective meaning. Upon this 
distinction, the present case differs from that of Tur* 
tier V. Stip ; in that, the deed was recorded^ though 
not agreeably to the directions of the Act ; in this, it 
was not recorded at alL 

As to the indenting : — It is true, that at common 
law^ this piece of solemnity is not necessary to pass 
an estate ; but this is no answer to the objection. The 
Statute positively requires it, by declaring that no 
freehold estate shall pass but by deed indented. Is 
diere any case which proves, that a solemnity thus 
imperiously required by Statute can be dispensed 
with ? On the contrary, do not the cases cit^d by 
Mr. Campbell^ decided upon the Statute of InroU- 
ments, clearly prove, that a solemnity thus required, 
must be performed in order to give efficacy to the 
deed ? As to the argument, that it is good as a cove- 
nant to stand seised, though it should not take effect 
as a deed of- bargain and sale, there is certainly no- 
thing in it, because the deed itself is void> and being 
so, it can under no name pass an estate. 

The fourth section does not dispense with indent- 
ing^ though it doejs with recording in the manner pre- 
scribed by the first section^ as between the parties to 
the deed. To repeal the express declarations of the 
first, by any implication growing out of the fourth 
section, would be repugnant to every rule of con-' 
struction. 

Upon the point of delivery, the arguments^ on the 
other side prove too much. They would go to es- 
tablish what no professional man would* directly avow; 
and that is, that a delivery is not necessary at all. I 
admit that in this, as in all other cases, the best evi- 
dence is to be given which the nature of the case will 
admit. It was so in this case. But then certain ques- 
tions of law arise upon that evidence. Is the acknow- 
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1795. i^g^g of a <Jeed equal to a delivery of it ? Let it be 
^ that the former is sufficiently proved ; but is that 

cuKaiE enough ? Most clearly it is not. — Again, was the de- 
livery to the witness to examine it, such a delivery as 
would pass the estate ? Certainly not, but the contra- 
ry. Yet all these points were decided by the Court, 
and as we say improperly. 

{[68]] Lyons J. delivered the opinion of the Court. 

The first objection which I shall notice is the want 
of indenting. It is contended that the first section of 
the law requires this softmnity, and that iht fourth 
does not dispense with it even between the parties. 
But the answer is, that the fourth section would be 
nugatory if all these and the other requisites were ne- 
cessary, for if the deed be void for the want of them 
by the first section, it was unnecessary to declare it 
void in the fourth. 

What is it that shall be binding between the parties? 
The answer is, all conveyances without restriction. 
The apparent object of the law was to secure creditors 
and subsequent purchasers, and not to affect the par- 
ties. This is more particularly proved by the tenth 
section of the law, which requires memorials of all 
recorded deeds to be transmitted to the secretary's 
office to be there registered. 

But suppose indenting were necessary, this deed 
begins, " This indenture.^' It is si^ed, sealed, and 
acknowledged, as a deed indented, and the grantor 
cannot afterwards deny it.. It is to be taken most 
strongly against him. What would be the conse- 
quence, if proof of indenting were always necessary? 
The originals cannot always be produced, and in the 
copy it cannot appear. The most trifling degree of 
indenting would be sufficient, and this might be worn 
out, SQ as not to be perceived. In^the strictest plead- 
ings, they are called deeds of Indenture^ not deeds in- 
dented. The cases all prove that indenting is unne- 
cessary. Judge Blackstone^ in his Commentaries, says, 
that it is now of little other use than to give a name 
to the deed. Tbis ease in jninciple may be compared 
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to that ofJanesi^ Temple v. Logtvood, (see ante, vol. 1795. 
L p. 42,} where this Court determined, that a scroll 



was equivalent to a seal of wax, or of any thing capa- curru 
ble of impression, and impressed. This decision was dq^^^ 
founded upon the real justice of the case, and the cus- 
tom of the country ; that the scroll being adopted by 
the party, and acknowledged to be his seal, made it 
his seal id fact. So here, the party having acknow- 
ledged that this was an indenture, he has made it so 
as to every legal purpose. A deed beginning " This 
indenture,^ though not in fact indented, may be given 
in evidence Marg. Ess. 169. 

The second objection is to the proof respecting the 
delivery. The parties have declared it to be sealed 
and delivered, and ti;iis is attested by the signature of 
four witnesses, who could not afterwards have been 
permitted to disprove it. This delivery we must 
consider as absolute, because if it had been intended 
as an escrow^ it ought to have been so stated. Neither C ^^ 3 
b there any proof that it was so intended, but the 
contrary is strongly to be inferred from the evidence. 
It would have been sufficient to have entitled the deed 
to be recorded, if it had been offered. 

The last objection is, that it was not recorded. The 
case of Turner v. Stip is conclusive upon this point, 
for though that deed was admitted to record, yet it 
was improperly admitted, and was consequently in the 
same situation as if it had not been recorded at all. 

The cases cited by the appellant's counsel upon this 

Soint do not apply, because there i^ nothing in the 
tatute of InroUments similar to the provisions con- 
tained in the fourth section of our Act of Assembly. 

Order of the District Court affirmed>. 
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""*"""*" Sheltok v. Barbour. 



SanTow In an action for freedom^ a former verdict which found the 
Barb'oub. mother of the plaintiff to be' free, or a * slave, is conclusive 

evidence, the aefendant in this action claimii^ under the 

defendant in the former suit. 

This was an appeal from the District Court of 
CharlottesviUe. It was an action of trespass, assault 
and battery, and false imprisonnoent, brqught by the 
appellee, who had been held by the appellant as a 
slave, in order to try his ri^ht to freedom. The plead- 
ings having put this point m issue, the appellant, the 
master, offered in evidence a transcript of a verdict 
and judgment in the former General Court, between 
the mother of the appellee and Robert Harris^ under 
whom the appellant claims, by which verdict it was 
found, " that the plaintiff was the slave of the defen- 
dant'' The appellant's counsel offered this as con&lu- 
sive evidence of his title; but the Court being divided 
in opinion, sent the verdict to the jury as circumstantial 
evidence only f and in no other manner. To this opi- 
nion the appellant excepted, and the verdict being 
against him, he appealed. 
Jibr^Aa//, for the appellant. ^ 

There is no rule better established than this, that a 
verdict may be given in evidence between the isame 
parties, or between those who are privies to the v^* 
diet, and where the matter in issue in both suits were 
the same. BulL Nt. Pri. 232, 233. In this case both 
die appellant and the appellee were privies to the ver- 
dict found in the General Court, the hatter claiming in 
right of his mother, and the fqrmer claiming such title 
as the defendant in the former suit could convey to 
him. Freedom or slavery was the substantial matter 
in issue in both suits. This point was once decided 
[ 65 3 in the former General Court, and the principle was 
there laid down, that a verdict finding the mother to 
be free should be conclusive evidence of the freedom 
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of the child, in an action brought by the child, against 1796. 
one claiming under the deiendant in the first suit. ,_,,,^,..^ 

Remold^ for the appellee. susLitur 

If the Court had decided that the verdict was not g^^^ 
conclusive evidence^ they would have done right, 
first, because the whole record in the former suit was 
not produced, but only the verdict and judgment, 
from which it could not certainly appear to the Court, 
what w^s the essential matter in dispute upon the 
former trial ; and secondly, because from the very na- 
ture and reason of the thing, it would have been un» 
{*ust to affect the appellee's title by a verdict, to which 
le was not a party. For he mig^t have had it in his 
power to produce better evidence of his right to free- 
dom than his mother could, which indeed it appears 
he did, from the verdict being in his favour. Upon 
a trial touching a right of common, it is clear that a 
verdict against one commoner, would not be evidence 
in ati action brought against another, for the second 
may have some oSier, or better title than the former. 
So in this case, tfie mother might have been a slave, 
and yet the son might be free; for he might have been 
liberated, and the record nqt stating, me whole evi- 
device, it does not appear that the son relied upon the 
same title that his mother 4id. 
^ But I contend, that the Court did not decide whe* 
ther the verdict should be considered, as conclusive 
evidence or not. The Judges were divided upon that 
point, and therefore the Court has not erred, even if 
the verdict were conclusive evidence. 

Co/nAz/tt/, on the same side. 

In addition to the arguments used by Mr. Ronold^ 
I would ask whether a verdict ought not to be as con- 
clusive against the master as against the slave ? 

fFarden^ on the same side, 

Insisted that the case of Tom v. Jenkins^ decided 
in this Court, (see ante. vol. L p. 123,) if looked into, 
would be found in a great measure to decide this 
question. 

Jfashington^ in reply. 

The principle of law laid down by Mr. Marshall has 
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1795. i^t been controverted, otherwise^ than as being an un- 
^^^_,^,^_^ reasonable rule. I shall therefore confine my obser- 

sbkltor vations to the objections made to the rule upon that 
V- eround. The reason why persons who were parties 
to the former trial, or who claim under them, are 
bound by a verdict rendered upon the same question, 
is, that there may be an end put to law suit3 ; for it 
would be inconvenient if men's titles once decided, 

[663 should be always at sea, and subject to the hazard of 
many trials, when loss of testimony or other casual* 
ties might happen. 

But it is objected, first, that the son might have it 
in his power to produce better evidence than the mo- 
ther. This would apply with equal force in all other 
actions where the plaintiff or defendant had miscar* 
ried in a former suit, and would furnish an apdogy 
for endless litigation upon the same subject, however 
frequently it may have been decided. 

Secondly. — The son might have had a title which 
his mother had not. If the fact were so, then the 
case would have been out of the rule contended for, 
which is, that a verdict can be given in evidence only 
between such as are parties or privies to it, and where 
the trial was had upon the same point; but if the plain- 
tiff had another tide, why did he not shew it ? He 
may yet shew it, though the judgment should be re- 
versed. 

Lastly, it is said that the Court did not decide, that 
the verdict was not conclusive evidence. The record 
itself will best explain the decision of the Court. It 
states, that ^* the Court suffered the said record of a 
trial to go to the jury as circumstantial testimony only^ 
and in no other manner y^ which was certainly decid- 
ing, that the jury were not to consider the verdict as 
conclusive, but only as circumstantial evidence : and 
to this opinion, the exception was tdken. 
Campbell^ for the appellee. 

The case cited from BuUer^ 232, does not support 
the rule of law contended for. It declares that the ver- 
dict may be^en in evidence; but does not assert that it 
is to be considered as conclusive. The reasoning of the 
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author proves, that such was not his meaning, for he 1795* 
says " the verdict in such a case is a very persuading • 
evidenceJ^ In this case, the verdict was given in evi- sbeltov 
dence, and therefore the very thing was done which 
the authority requires. 

The record not stating that the appellee^s title was 
the same with his mother^s this Court will not pre* 
sume it, for the purpose of rendering the judgment 
below erroneous. It is true, that the question in both 
suits was the same, but it no more follows that the 
title was the same, than that every question which 
respects the same parcel of land must be the same. 

Since the law, as well as the best feelings of the 
human heart favour liberty, the rule contended f(M*, 
ought rather to be moderated than extended in the 
present case. 

The President delivered the opinion of the foy*) 
Court. L / J 

To discharge this case of Tom v. Jenkins cited at 
the bar, let it be observed, that the only question there 
was, whether the Court did right in admitting the 
hearsay evidence of old people then dead, to prove 
that the plaintiflf^s ancestors were Indians; this Court 
approved the opinion of the District Court. In that 
record, there is a paper which seems to want a name, 
and appears merely to contain the arguments of one 
of the counsel, and the opinion of one of the Judges, 
upon a point which this Court has since sanctioned; 
to wit, that there was a time when the law of this coun- 
try authorised the making slaves of Indians^ taken 
in wiar within tlie then colony; that under that law, 
manv Indians were made slaves, and their descendants 
have continued in bondage. But that some time after, 
that law was repealed, from which time no American 
Indian could be made a slave. But this Court took 
no notice of that paper, as it did not come up as an . 
exception to the opinion of the Court, but was permit- 
' ted (at the importunity of the counsel) to be made part 
of the record. 

In that case too, this Court thought that the depd- 
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1795. siti<m of Mr. Belfield^ to prove that a verdict had been 
I given in anoth^ suit between Richard Vena and WH- 

suunnr liom Homtnond was inadmissible, since the record it- 
B4BB01A. ^^ ought to have been produced. 

It has been contended m this case, that liberty is to 
be favoured. This is true; but the Court cannot on 
that, or on any favoured subject, infringe the setded 
rules of hw. It was also objected, that the plaintiff 
might have had it in his power to produce better tesiti* 
mony than his mother did. In the first place it is not 
presumaUe that he knew mcx'e than his mother did 
respecting her tidfe to freedom, and in the next, the 
bw indisputably supports the rule contended for, that 
between parties and privies to the former suit, the 
verdict is conclusive evidence. The reaison of the 
rule has additional strength in this case ; for since the 
Act of Assembly declaring that children shall be bond 
or free according to the condition of the mother, the 
verdict which found the mother a slave^ was conebi- 
shoe evidence to prove that the son was so. The case 
mentioned by the appellant's counsel in the General 
Court was like the present. 

It was argued, that the appellee might have been 
manumitted. If so, he certainly ought not to be 
precluded from proving it, nor will the opinion which 
this Court will give preclude him. The judgment 
must be reversed for error in the Courts not admitting 
the record as conclusive evidence to prove the plaintiff 
a slave. The cause is to be sent back for a new trial, 
r gg 1 with a direction to this effect, unless the plaintiff can 
shew that he or his mother were manumitted subse- 
quent to the first verdict.(l) 

* (1 ) Pegram ▼. Aaftcff, 1 Hen. & Munf. 387. Preston ▼. Harvey, 2 Hen. & 

Munf. .55. 64. «7. Pegram ▼. Aodeff, 2 Hen, & Munf. 193. 5804. 210. 
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Brock and others v. Philips. ' 



V, 



A man devises that so much of his lands should be sold as bbock 
would be sufficient to pay his debts. To his wife he gives and otiier» 
a moiety of his lands remaining after his debts are paid, 
and the residue of his estate, with the reversion of the land 
given to his wife, to go to his children. The executor, by 
selli&e the reversion of the moietv given to the wife, ex- 
ceeds nis authority, and Equity will set aside the sale upon 
the suit of the children. 

The case was— ^^Z. Lewis^ by his will, devised, 
that as much of his lands should be sold as would be 
sufficient to pay his debts, and he empowered his exe- 
cutors thereafter named, to sell and make conveyances 
for the same. He also devised to his wife one-half 
of his land remaining after his debts paid, and there* 
sidue of his estate^ aud the reversion of the land given 
to his wiffs, to go to his children. The appellant 
Brock and two others were named executors, the for- 
mer of whom alone qualified* The executor sold a 
tract of land for payment of the debts, ^and supposing 
that the amount of the sale would be sufficient for that 
purpose, he delivered to the widow a moiety of the 
remaining land. Afterwards, finding it necessary to 
sell more land for payment of further debts, he dis- 
posed of the reversion of the land allotted to the wi- 
dow, by public sale, which was purchased by George 
Stubblefieldy another of the appellants, and he selling 
to Beverley Stubbkfield^ the other appellant, a con- 
veyance was made by Brock to B. StubblefiekL 

The prayer of the bill is to set aside the cpnveyance, 
and for a division of the land according to the will> 
which was decreed by the High Court of Chancery, 
from which this appeal wsls prayed. 

TVashington, for the appellant. 

There are but two questions worthy of considera- 
tion ; for the charge of fraud in the bill being denied 
in the ans'ver, and supported only by one deposition, 
widiout corroborating circumstances, it will not be 
considered as true. They are, first, whether one of 
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1795. the executors alone could sell ? Second, whether the 
executor acted properly in selling the reversion ? 



Bbock It is true, that a power given to two, cannot be exe- 
and others q^^^^ by one. The distinction is between a power 
Panjps. devised to three by name^ to be exercised by them in 
their mdividual capacities, and one which is given to 
them in their official capacities. In the former, all 
must join in executing the power, because a fewer 
number than those appointed will not answer the de- 
scription. But in the latter case, if two only qualify, 
they are still the executors, and answer the descrip- 
tion. In this case, the power is given to the executors 
virtute officii. 
[ 69 J Second, The widow, was not bound to take a moie* 
ty of the remainder under the will. She was entided 
to, and mi^ht claim a third of the whole. It does not 
appear to me Court, that the part allotted to her was 
more than a third, and consequently, the executor, 
who had a right under the will to sell for payment of 
debts, could not do otherwise than sell the reversion^ 
the widow being lawfully entitled to retain the pos** 
session duringher life. It does not appear that there 
was any other land to sell except this reversion. 

MarshdL — If I thought there were any doubt re- 
specting the want of authority m the executor to sell 
the reversion of this land, I should question the right 
of one executor to sell at all. But considering the 
other point as being too dear to admit of doubt, I shall 
confine myself to it. 

The executor was bound to pursue the power de- 
legated to him. The widow was entitled under the 
will only to a moiety of the land not dbposed of in 

Eayment of debts. She did not demand her dower, 
ut accepted of a moiety of the land which remained 
after the first sale had been made. She cannot there- 
fore claim under, and against the will. The executor^ 
instead of selling the reversion of the moiety allotted 
to her, should have sold the other moiety, and even if 
it were necessary to sell this, or a part of it, the abso- 
lute right and present interest should have been sold, 
since the widow was entitled to no part under the 
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will, till after the debts were paid. The consequence 1795* 
of what has happened is, that the children have been •; 
extremely injured by having their property sold under 
an incumbrance, and, on that account, at an under 
value. 

fFashington^ in reply.— If the executor ought to 
have sold other land, it may be a reason to charge hhn 
with misconduct, but the purchaser ought not on that 
account to suffer. An executor by law ought not to sell 
slaves whilst there is personal eslsite ; but yet if he 
were to do it, the title of the vendee could not be im- 
peached, any more than if he had purchased from the 
executor a specific legacy, whilst there were other as- 
sets sufficient to pay Ae debts. Mead v. Lord Orrery^ 
3 Atk. 235. 

• • ' 

Lyons J. delivered the opinion of the Court. 

It is unnecessary to decide the first point made in 
this cause, since the Court feel no difficulty in affirm- 
ing this decree upon the second. There can be no 
doubt, but that the executor has exceeded his power 
in selling the reversion of the land in question. The 
case of a person purchasing slaves, or a specific legacy 
froni an executor, whilst he has other assets to pay [ ^^ 3 
debts, is not like the present. The executor by law 
has a right to the possessicMi of slaves, and of personal 
estate, and a right to sell them. But he has no right 
to seU lands, unless under a special authority. A 
purchaser therefore of land, liroin an executor, is bound 
to look for, and to understahd die extent of that pow- 
er, and consequently the principle caveat emptor^, strict-^ 
ly applies in such a case. It is otherwise as to per- 
sonal estate. The executor, instead of selling the re^ 
versbn of this land, ought to have sold the other 
moiety, which was unincumbered. 

Decree affirmed.(l) 

(1) &ifev.A«y,SHea. kManr.«9.76.7t. 
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1795. 

■ Turners. MoFFETl'. 

TuBHXB If an av^ard, made und^ an order of reference, mis -recite 
^, *'• the date of the order, the judgment entered upon the award 

IS erroneous. 

This was an appeal from the District Court of 
Dumfries. Moffett sued out a capias a^inst Turner 
' and Chilton J which was served upon Turner. The 
declaration was upon an assumpsit against Chiiton 
only. Turner ana Moffet by consent, refered the 
cause to arbitration, under a rule of Court, and agreed 
that the award should be made the judgment of the 
Court. An award was made in favour of the appel-^ 
lee for 132/. 5^. 9d, for which judgment was enter- 
ed, and also^br the costs. 

Marshall^ for the appellant. 

Contended, that the judgment was erroneous for 
two reasons, first, because it is against Turner^ when 
by the appellee^s own shewing it appears, that OW- 
ton^ and not Turner^ was the debtor. The declara- 
tion is against Chilton only j and there is no charge 
against Turner. In the case of Pwket v. Claybome^ 
this Court determined, that a confession of judgment 
cured the want of a declaration ; but he knew of no 
case where the reference of a suit, and an award made 
thereupon, had been considered as sufficient to cure 
the want of a declaration^ much less to cure a defec- 
tive one as this is. 

Secondly, The judgment does not pursue the 
award, for the former gives costs, which the latter 
does not. 

Pf" ashington^ for the appellee. 

In answer to the first point, relied upon the case of 
Leftwich v. Stoyd^ {ante^ vol. I. p. 30,) which seem- 
ed to conclude all discussion upon the question. 

As to the second point, the judgment is for the very 
sum awarded by the arbitrators, and the cost are given 
by the Court, as the necessary consequence erf the 
judgment. 
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Marshall. — The costs are not the necessary conse- f 71 1 
quence of the judgment's being for the appellee; for 1795. 
suppose the arbitrators had awarded that the appellant ___,..^ 
should pay the costs ; the judgment must in this res-' tubweb 
pect have pursued the award although the judinnent ^, v- 
lor the debt was m his favor. 

TAe Cour t gave no opinion upon any of the above, 
points, observing, that the award is stated to be made 
in pursuance of an order of reference, the date of which 
is misrecited, and that'tfie judgment upon the award , 
is therefore erroneous. Whereupon fVashington 
moved for, and obtained, a certiorari, upon a sugges- 
tion of diminution; . 

The judgi^nt^vas reversed at the succeeding term 
for this error.! 1) , • ^ ^ 

(1 ) Boss V. Overton, 3 CaH, 317. 
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TUR3ERVILLE V. SeLF. 



After verdict and judgment, the want of a similiter will notTmuuniTxuJB 
be considered as error, , * , ^* 

In replevin, Ihe plaintiif, upon the plea of nil debet, may give *"* 
in evidence axi award made since the distress taken (but 
respecting pre-existing accounts^ in ordej: to show that 
nothing was due to the avowant. 

In "what case an assigned bon4 will not t)e allowed as a 
set off. 

• 

Replevin, in the County Court of Westmoreland^ 
brought by Self, the defendant in error. Avowry for 
rent arrear. Plea, nil debet, and concludes as usual 
to the countr)% but the issue is not joined by a similiter. ' 
At the trial, the defendant gave in evidence an award 
of arbitrators made since the distress was taken^ but 
respecting accounts subsisting between the par^ 
ties, prior thereto, in order to show that he did 
not owe any thing to the avowant. This being ob- 
jected to as iniproper evidence, and being admitted by 
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1795. the Court, a bill of exceptions was filed. The avow- 
ant offered in evidence to destrov this demand of the 



TcBBB&viLu plaintiff's, a bond of his for 5000 pounds of tobacco^ 
Sfiv which had been assigned to hiro, as appeared from the 
endorsement, sometime in 1785, long before the dis- 
tress was Itken ; but he did not prove notice of the 
assignment fo the plaintiff, noi* did he otherwise, than 
by the endorsement, prove the precise time when the 
assigntnent was made. The Court rejected this evi- 
dence, to which an exception was taken. Verdict for 
' Selfi the' defendant in error. This judgment was af- 
firmed in the District Court iA Northumberland^ to 
which judgment.a supersedeas was awarded by one of 
the Judges of this Court. * >■ 

The objections made to the , judgmenj, by Wash- 

. ii^ton for the plaintiff in error,, were, .1st. That no isr 

sue is joined in the cau^.* ' , » *.*..'■ 

?d. That the plaintiff ought to have s*et, forth the 

C 7S 3 ^ward speciially in his plea, ^at - the kvowant might* 

have it m his power to impeach it, and. that for this 

reason it was improper to give It in evidenCb oi^ • die 

general issue. ' 

3d, That the Court ought to haye admitted, as-'ao 
off-set against the award, the bond of the defendant 
in error, which had been assigned to the plain^tiff. 

JlforyAa//, for the defendant. 

In answer to the first point, relied upon th6 case of 
Brewery. Tarphy^ {ante^ vol. I; p. 363,) as conclu- 
sive. " * 

The second objection, if a good one for the reason 
assigned, would equally prevent orie bpndfrom being 
offset against ant)ther, which (it cannot be denied) inay^ 
be done under the general expressions of the Act of 
Assembly respecting discounts^ Though the award 
• is made posterior to the taking of the distt-ess, the debt 
was created long prior to it. The award does not' 
create a debt, but only ascertains one already existing; 
— it was therefore proper evidence. 

The answer to tne third objection is, that the time 
of the assignment not being proved, it might have 
been made subsequent to the disti^ess, and if so, was 
improper evidence to justify an act which was origi- 
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nally tortious. For if nothing were due, (which there 179 5. 
was not, since the debt due from the avowant ex- « 



ceeded the rent due "^to htm,) when the distress wasTvsBEBTiuj; 
taken, the seizure %vas unwarrantable, and could not g^^ 
be rendered lawful by a subsequent act tending to de- 
stroy the offset of the tenant against the demand of rent. 
The date of the assignment indorsed on the bond, is 
no proof of the real time when that assignment was 
made. • 

• The Court aflBrmed the judgment.(l) c 

■ ■ . 1 

(1) Mcol99»et al. t. JSancode, 4 Hen. U Mnnf. 498. Totty't ex. v. Do- 
iiald, iMunf.ASO. 



Brydie V. Langham. 



Judgment in the County Court of F. where the defendant Bbtbib 
resided ; a C(jq)ia8 ad satisfaciendum cannot be issued to the -^*- 
Sheriff of the county of AT., and bethere served, the defen- ^"*"' 
dant happening to be found in that county when the writ 
was served, but it not appearing that he nad removed his 
property out of the county of F. 

The appellant having riecovered four judgments ift 
the County Court of Fluvanna against the appellee, 
sued out four several writs of capias ad satisfaciendum^ 
directed to the Sheriff of Henrico county, where the 
appellee was taken and committed to jail. The Court 
upon amotion quashed these executions with costs, in- 
cluding an attorney's fee, assigning the following rea- 
son for their opinion : " That the said writs were ille- 
gal, because Langham wps a resident of Fluvanna i 
county, and the said executions were levied upon him 
in the county oi HenricOj whither he had gone at the 
time the said writst of execution were levied, and it 
not appearing, that he had removed his property out [] 78 J 
of the county of Fluvanna J^ 

The appellant excepted to. the opinion of the Court, 
because the following evidence was determined to be 
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1795. sufficient to prove that notice was given of this mp- 
- tion. A notice in writing was Jproved to have been 

Bbtdix delivered to the appellant, stating that a motion would 
be made on a certain day of the next Cpurt, to quash 
four executions issued fronx the Clerk's office of JF'bi'^ 
varma Court, against him the said Langham^ to satisfy 
Alexander Bryde^ assignee of fFiUiam Gait ^ Co.y 
and one other execution issued from the same office^ 
to satisfy Alexander Brydie &f Cc^ which executions 
issued on the 6th of August^ and were made* returna- 
ble to the succeeding October Term^^all of which ex- 
ecutions were contrary to law- • 

The appellee also proved by a witness, that, he had 
heard a collector of the appellant's sa^ that be had 
understood that motions were to be made at this 
Court to quash the above executions. 

The judgment of the County Court was affirmed 
in the District Court of Charlottesville^ where it was 
carried by appeal. From this judgment,, an appeal 
was granted to this Court. 

Copland, for the appellant. 

Until the Act of 1748, c. 8, no writ of exeoiitbn 
could issue from one County Court difected to the 
Sheriff of another county. By this law § 20, it is en- . 
acted, that where judgment is rendered ip any County 
or inferior Court, for debt, or damages, ana. the de- 
fendant shall remove himself and his effects^ or shall 
reside out of the limits of the jurisdiction of suciv 
Court, the Clerk is authorised to issiie any writ of- 
scire Jfacias or capias ad sati^aciendum difected to tlte 
Sheriff of any county, where the defendant, or debtor, 
or his goods shall be found. Now it is evident, that 
the fair construction of this law, is, that if the defend- 
ant remove himself or his effects^ execution nxay go 
into any county where his person or effects are to be 
found. If it were otherwise, the defendant mi^ht easi- 
ly evade the provisions of the law, by removing him- 
self, and leaving effects of small value behind hiQi. 
Besides, it does not appear in this case, that the ap- 
pellee had any effects at all, in Fluvanna, and the 
Court cannot presume he had. The record states, 
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that it did not appear he had removed his effects. But 1795. 
it should have been proved that he had not removed . , 
them. If the law be taken literally, it would follow, 
that if the defendant has effects in any other county 
than that, in which he resides, a scire facias may issue 
to that tounty. 

Marshall^ for the appellee. ' 

There can be litde doubt about the true construe*- 
tion of this law. The removal contemplated by the 
Legislature was a permanent one ; it must be a com- 
plete abandonment of the county, in which the de- 
fendant resided. The evidence of such a removal, is 
the carrying with him the bulk of his property. The 
leaving of a small part behind^ would be considered 
as a mere evasion, and would not avail the party. 
The inquiry in such a case must always be, whether 
the removal was a substantial one, or a mere going 
out of the county with an intention of returning ; and 
upon the evidence of the one, or of the other, the pro- 
priety, or impropriety of issuing the process to a dif- 
ferent county, must always depend. 

The record leaves no room for doubt in this case, 
that the defendant had not removed himself with a 
view to abandon the county of Fluvanna. 

The Court affirmed the judgment. 



GooDwiK V. Taylor executor of WiLLiAjvtsoN. 



Devise to E. C, the testator's daughter, of the interest of Goonwiar 
4000/. government securities^ during her life, and at her wiuiammh'^ 
death, uie interest of the said 4000/. to go to his four grand- executor. 
daughter's equally, and at their decease, the prmcipal and 
interest to be disposed of by them to their heirs. E. C. re- 
leased to the husband of one of the grand-daughters all 
her right to the interest of 1000/. of the said securities. 
The grand-daughter dying in the life-time of E, C, her 
iiusband, as her ^administrator, filed a bill to recover thft 
said 1000/., which was decreed accordingly. 
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i79S. Thomas fPUBamsan, by his will dated in 1787, de- 
. vised as follows, viz. ** I give to my daughter Eliza- 



GooDwnr beth demcntg^ the interest of 4000/. in government 
wiutLUMowi *"°^^ during her life, and at her death, I give the in- 

exeeotor. t^Tcst of the above money, one fourth to each of my 
grand-children S. Cocke^ Elizabeth Clements^ Fran-- 
ces ClementSy and John Cl&ments^ and at their decease, 
the principal 9nd interest to be disposed of by them 
to their heirs, in such proportions, as they by their 
wills respectively may direct, and in case of the death 
of my grand-daughter Sarah Cocke without issue, I 
give her part to my grand-daughter Elizabeth Cle» 
mentsJ^ 

Elizabeth Clements the daui^ter of the testator, by 
deed duly executed, released to the plamtiff Goodwin 
and to his wife Elizabeth^ her daughter, and the grand- 
daughter of the testator, all her right and title m and 
to the interest of 1000/L of die said certificates. The 
grand-daughter died in the life-time of her mother, 
intestate, and the plaintiff, as her administrator filed 
his bill in the County Court of Southampton^ J.0 reco- 
ver possession of 1000/. of the said certificates. 

[ 7S ] The Court decreed the d^fendaint to pay and deli- 
ver to the plaintiff 1000/. of the certificates in the pub- 
lic funds, oequeathed by Thomas ffllHamson to Eli- 
zabeth the late wife of the plaintiff. 

From this decree an appeal was prayed to the High 
Court of Chancery, where it was reversed and the bill 
dismissed ; from which an appeal was taken to this 
Court, where the decree of the High Court of Chan- 
cery |Was reveiis^d, and that of the County Court af- 
firmed.{l) ' 

8 t . ■' . 

(1) Mrginlfotham ▼. Hucher, 2 Call. SIS. JVh»iy'i adm, y. Blakey^ 3 Hen. 
k Maar 57. 60. 
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Collins v. Lowry & Co. 

What proof of the inability of a witness to attend the trial 
is necessaVy, when his deposition^ taken de bene esse, is 
oflfered to be read. 

When a deposition is read at common law, or whether it 
was taken de bene esse^ or in chief, it should appear in the 
record, upon an appeal, that notice of the time and place 
of taking it had been given to the adverse party. 

The counsel for the appellee may move to oismiss the ap- 
peal, for want of an appearance being entered for the ap- 
pellant, before he opens the record, but not afterwards. 

This was an action on the case brought by the ap- 
pellees against the appellant, in the District Court of 
Northumberland^ and at the trial of the issue, the de- 
position of a witness was read by die plaintiff, to 
which the defendant objected, and being overruled 
by the Court, he filed a bill of exceptions, stating, that 
a witness proved that he had shortly previous to the 
Term, seen a gentleman from Alexandria^ (at which 
place the deposition was taken,) who informed him, 
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±795. that the deponent had not long before that sailed for 
• Europe^ and had not returned, and that this was all 

CoLLiira the evidence in the cause. The record does not state 
LowRT whether the deposition was taken de bene esse^ or in 
and others, chief; or whether notice had been given to the de- 
fendant of the taking of it. 
[ 76 ] Washington^ for the appellee, contended, that the 
evidence of the witness,- accounting for the absence 
of the deponent, was the best which could have been 
obtained ; and that in cases of this sort, it was the 
practice to admit hearsay evidence to account for the 
absence of the witness vvho had grven a deposition. 

The President, — If the deposition were taken 
de bene esse^ the evidence offered to excuse the ab- 
sence of the witness was defective ; if it were taken 
in chief, no proof upon the subject was necessary. But 
in either case, notice of the taking of it ought to have 
been given to the defendant ; and as none is stated in the 
record, the judgment is, for that reason, erroneous, 
and must be reversted, unless the appellee's counsel 
supposes he can shew that notice was given, and that 
the deposition was taken in chief, and prays a certio- 
ran for the purpose, \yhich, if asked for, will be 
granted. 

The appellee's counsel declined taking a certiorari, 
and the judgment was reversed. 

Ab^^.— After the President had delivered the 
opinion of the Court, fFashington moved to dismiss 
the appeal, no appearance having been entered for the 
appellant. 

By the Court. — You might have dismissed the 
appeal before the record was opened, but it is now 
too late.(l) 

(1) Peter v. l^aliaferro, Stuart ^ Co, 4 Munf. 80. 
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Bernard V. Brewek. 

Upon an application for leave to build a mill, it should ap- Berhabd 
pear to the appellate Court by the record, that the party '^^ 
whose property is sought to be condemned, had ten days 
previous notice of the motion for a writ of ad quod dam- 
num. This might be dispensed with, if the record shews 
that the proprietor appeared and contested the application, 
upon the merits i a general appearance will not be suffi- 
cient. 

This was an appeal from a judgment of the Dis- 
trict Court of Northumberlandj affirming, with costs^ 
an order of the County Cpurt, giving leave to the ap- 
pellee to build a mill upon a certain stream, the bed . 
whereof l)elonged to himself, as well as the land on 
one side thereof. 

Marshally for the appellant, stated the following 
errors in the record* 

1st. That no notice appears to have been given to 
the appellant of the application to the Court for the 
writ ot ad quod damnum. The record states, that tfie 
acre sought to be condemned was the property of the 
appellant, and the Act of Assembly expressly re- 
quires in such a case, that notice of the motion, at 
least ten days previous to the making of it should be 
given to the proprietor. 

This law, as well as all others, which takes away f 77 1 
from individuals, in a summary manner, any portion 
of their property, must be literally and strictly pursued. 

2dly. The inquisition, upon the yvrit of ad quod 
damnum^ was taken by the deputy, instead of the high 
Sheriff, This being a judicial, and not a ministerial 
Act,, could not, according to the principles of the 
common law, be performed by a deputy. The Act 
of Assembly requires the Sheriff to do it, which must 
mean the high Sheriff. 

3dly. No notice appears to have been given to Ber^ 
nard of the taking of the inquisition. The law re- 
quires the Sheriff to give notice to the proprietor, or 
to his agent, (as in the case first mentioned) if neidier 
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1795. of them were in Court at th^ time the order vvas made^^ 
of tlie day appointed by the Court for taking the in* 




BxHiTABD quisition. It is true, the return of the Sheriff is ^Mhat 
brbwe ^" pursuance of the writ he had empannelled a jury, 
and proceeded in all diings as theisaid writ required/' 
and that the writ commanded him to give notice; but 
in cases of this sort nothing ought to be left to intend- 
ment. It should have been stated in express terms 
that the notice was given. The Court should be un- 
equivocally assured, that the party whose property is 
to be taken from him,iiad an opportunity of defending 
his right. From the literal exposition of the return 
made by the Sheriff, it would seem that he proceeded 
according to the command of the writ afier he had 
empannelled the jury, whereas the giving of notice 
ought to have preceded it. 

4th. The law requires the inquisition to be returned 
to the next succeeding Court. Now this is returned 
to the June Court, whereas the next succeeding Court 
was in May. 

Warden^ fw the appellee, 

Admitted, that if the notice required to be given 
of the motion for the writ of ad quod damnum^ could 
be in any manner useful to the proprietor of the land, 
the want of it would be error. 

But this could not be the case, since the law directs 
the Court to award the writ upon motion, and seems 
to consider the proper time for contestation to be at 
the return of the writ. So that if the appellant had 
. had notice, he could not have opposed the issuing of 
the writ, if, as he had supposed, the Court had no 
discretion to grant or to retuse it. 

But admit that notice was important ;•*— the appel- 
lant has not stated the want of it upon the record, and 
tfierefore the Court will presume the judgment below 
to be right unless the contrary appear, 
r 78 1 '^'^^ second objection he said was more serious, 
as the law mlust be admitted to be as stated by Mr. 
Marshall. The only difficulty is to decide, whether 
in this case the Sheriff acts judicially or ministerially? 
He was inclined to think that he acted in the latter 
capacity. His duty is pointed out by tfie law. The 
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jury are to make the enquiry, and he is in no instance 1795; 
ealled upon to exercise the functions of a judge* Be- . 

sides, by the Act of Assembly, the Sheriff is td exe- bbbkasb 
cute all process to him directed, either himself or by 3^,^ 
deputy. This writ may properly be called the process 
of a Court within the meaning of the law. 

In answer to the third objection, he relied, that it 
was then too late for the appellant to complain of ivant 
of notice, when the .record states, that he appeared, 
and contested the writ and inquisition. 

The fourth objection he said was founded upon a 
^mistake respecting the times when the Sessions of this 
County Court are held. 

Fleming, J. — The first objectioir stated by the 
counsel is, that ten days previous notice of the motion 
for the writ of dd quod damnum does not appear to 
have been given to tne appellant. 

All laws which interfere with private rights, and 
which authorise a mode of proceeding unknown to the 
common law, ought to be strictly complied with. 

If the record stated that the appellant was present 
and fx^ade defence, the objection might be gotten over. 
But as this does not appear, to have been the case, I 
am of opinion, that the first objection made to the 
order is sustainable. It will be unnecessary to give 
any opinion as to the other objections, if the Court 
should agree with me in opinion upon this point. 

Lyons, Ji— I have alwSiys been, of opinion, that the 
greatest strictness is required in proceedings, not war- 
ranted by the regular forms and principles of the com- 
mon law. That in such cases, an exception from the 
rule, '* that what is done in a Court of record, shall 
be presumed to be rightly done,^' is proper* On the 
contrary, nothing is to be presumed, and it should 
plainly appear that the proceedings were regularly 
conducted. These, I say, have been the sentiments 
vvhidi I have always entertained upon this subject. 
But I have been over-ruled by th^ decisions of this 
Court, where a different principle has obtained; and 
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1795. therefore, submitting to the authority of those deci- 
. sions, I have been led to consider how faf the princi- 



BniiriB9 pies which they establish, will apply to the first point 

Bbewbb. ^^^c ^^ ^l^is cause. 

r yg T It was argued by the counsel for the appellee, that 
the notice of the motion for a writ of ad quod damnum 
was not important, as it stood connected with the sub* 
stantial justice of the case, since the granting of the 
writ could not have been contested by the appellant ; 
and that the record shews, that the appellant after- 
wards appeared, and defended the motion. If I could 
discover that the appellant contested the merits of the 
subject in dispute, I should, upon the authority of for- 
mer decisions in this Court, (which in this respect, 
admit no di&rence between cases of this sort, and 
those carried on in the forms of the common law,) 
consider it as a waver of all objections to the forms of 
proceeding, and of course, that the failure to give no- 
tice of the motion for the writ, could not afterwards 
be alleged by him as a cause fpr reversing the order. 
This Court has decided, that after an appearance and 
defence made upon the merits of the case, the unsuc- 
cessful party shall not be permitted to object to any 
part of the proceedings, of which in an earlier stage 
of the cause, and before the trial upon the merits, he 
might have availed himself; as in the ca^e where no 
issue has been made up. But in this case, it does not 
appear that the appellant contested the motion of the 
appellee upon the nierits, but only the rvrit and inqui- 
sition^ This is what he now contests ; what he then 
had a right to contest, separate from the merits. And 
therefore nothing dan thereby be presumed to be 
waved. « 

I do not think that there is iany weight in the last 
objection. The cdnduct of the Sherift in returning, 
or in not returning the writ and inquisition to the pro- 
per Court, oughtJiot to affect the parties. If there had 
been negative words in the law, making, the inquisi- 
tion void unless returned by a particular time, the di- 
rection must have been strictly pursued ; but this not 
being the case, it was merely directory to him. 
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I am also of opinion, that the Court had no right to 
award costs in this case, and that in this respect there 
is error, , 

The Pre side nt.^-^I agree in opinion with the 
other Judges who have gone before me, that if we 
could be satisfied from the record, that the appellant 
appeared^ and Contested the motion upon the merits 
of the case, he could not afterwards avail himself of 
the want of notice in the first instance, to defeat the 
order. A defence made upon the merits would, I 
think, have amounted to a waver of all objections to 
itbe fortn of proceeding. Butthe appearance after the 
inquisition was returned, and contesting merely the 
writ and inquisition, does not cure the error which 
the want of notice of the motion in the first instance 
had occasioned. ^ 

Judgment and order reversed. 
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Philip M*Rae ». Richard Woods. 
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If the plaintiff at Law,, recover more*than he is in conscience 
entitled to, and there is no standard bj which a Court of 

♦ Equity can ascertain the amount of the excess unrighteous- 
ly recovered, that Court will set aside the verdict in toto. 

This was an appeal from the High Court of Chan- 
cery, in a suit instituted there, by the appellee against 
the appellant. The bill states, that the plaintiff in the 
year 1769, had a lottery, the highest prize in which 
was some improved lots in Charlottesville^ and a tract 
of land, which property in the scheme of the lottery, 
was estimated at 440/. That Roderick M'Rae pur- 
chased two tickets, Henry Mullens one* to which the 
plaintiff added another, the whole forming a joint pro- 
perty, in which Roderick M^Rae owned one-half. 
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1705. That one 6f the partnership tickets, (No 69,) drew 
the highest prize, and was therefore entitled to the 



m<iuk property above-mentioned. But the ticket so soon as 
Woow. '^^ S^^^ fortune was known, was forcibly taken from 
the said Roderick M'Rae^ by the defendant Philip 
M^Rae^ who claimed the entire l>eneiit of the prize. 
That the plaintiff and Mw/few* having sold their inter- 
est in the prize to Roderick M'Rae, the plaintiff con- 
veyed the whole property to the assignee of Roderick. 
That about fifteen years after this, the defendant com- 
Ttienced a suit against tlie plaintiff at Law, and in the 
absence of the plaintiff'^ witnesses, who could have . 
proved the tortious n>anner in which the plaintiff ac- 
quired the possession of the ticket, a verdict was ren- 
. dered against him 451/. 18^. 4d. damages, for the 
whole value cX the ticket. The bill prays an injunc- 
tion to the judgment at Law. 

The answer states, that half of the ticket in ques- 
tion was purchased by Roderick M^Rae for the de- 
fendant, the day before the drawing, and that after it 
was known to have been fortunate, it was delivered 
to the defendant by the said Roderick. That the de- 
fendant never claimed 'mor&than one-half of the prize 
drawn by this ticket. 

The evidence, as to the right of Philip M'RaCj 
and the manner of his obtaining possession of the ticket, 
is extremely contradictory. 

The subject of dispute was stibmitted to arbitra- 
tion by the two M^Rec^s^ (as appears by the testimor 
ny of some of ^he arbitrators,) and a decision was 
given in favor of Philip M'Rea^s title to one-half of 
Roderick's interest in the, prize. One of the juryn>en 
who tried the cause deposes, that his intention was 
r 81 1 ^^ S*^® damages for the whole value of the ticket. 
Anodier juryman deposes, that the jury gave to the 
appellant Philip M^Rue^ damages, for die, interest 
which Roderick M'Rae held Jn the ticket. The de- 
claration filed in the action at Law claims the whqle 
ticket, and the verdict h general^ '^ that the defend- 
ant did assume upon hhnself as the {daintiff hath de- 
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clared against him, and assess the damages to 451/. 1795. 

The Chancellor, upon the hearing of this cause, m«Bab 
directed the issue between the parties in the action at 
common law to be tried again ; from which decree 
the defendant appealed. 

Marshall^ for the appellant. 

I shall objectj^r^f , to the decree in toto ; or if I am 
wrong in that, then secondly, to so much of it as di- 
rects a trial of the right of the appellant to any part of 
the ticket in dispute. 

Upon the first point, I contend that the bill ought 
to have been dismissed. The equity stated is, that 
the appellant was entitled to no part of the ticket ; but 
having obtained the possession of it tortiously, he 
thereby acquired prima fade an evidence of right, 
which on account of the appellee's want of testimony 
at the trial, he was unable to controvert. The equity 
now set up, (namely, that the appellant was only enti- 
tled to ^fourth of the ticket^) not being stated in the 
bill, he had no opportunity given him of controverting 
it by his answer, nor was it necessary for him to do 
so; and therefore, whatever proof the appellee might 
produce as to the extent of the appellant's interest, it 
was improper for the Chancetl&r to decide upon it. 
The appellee might have amended, so as to put in 
issue the point for which he now contends ; but not 
having done so, he is confined to the equity stated in 
the bill. 

The Court are not now at liberty to say, that the 
verdict is wrong so far as it gives to the appellant the 
value of a moiety of the ticket. All the testimony ia 
the cause proves the right of Philip M^Rae to a moie- 
ty, unless it be the award, which is made upon the 
principles of accommodation, and to which the appel- 
lee having objected, it would be improper to allow it 
any weight in the cause, by considering it as evidence 
of the rights of the parties. 

The Chancellor therefore erred, as I conceive, m 
setting aside the verdict. The trial before the jury 

Vol. n— p 
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1795. w^s a fair one. The appellee does not even chai^ 
__^ in his bill that he was surprised, otherwise than by a 
general assertion, " that he was unprovided with testi- 
mony/^ without setting forth who were the witnesses^ 
the benefit of whose testimony he wanted, or what 
they could have proved. It does not appear that 
there was any evidence before the Court of Chancery 
which was not given to the jury, and they having 
decided upon the right, the verdict ought not to have 
been set aside. 

But admit the Court should be satisfied that the 
appellant was only entitled to a fourth of the ticket, 
then I insist secondly^ that the Chancellor ought not 
to have set aside the verdict, but should have injoined 
one half of it. 

In cases where a verdict is vicious in all its parts, 
or where no standard is furnished by which to modify 
It, I admit it ought to be set aside in the whole. As 
in cases where it is unfairly obtained, or where the 
action is merely founded in damages, as in trespass 
and the like. But in that case if Philip M^Rae was 
cntided to only one-fourth, instead of one-half of the 
ticket, then he is as certainly entitled to one-half of 
Ae amount of the verdict, as, in the other instance, he 
would have been to the whole. 

As to the part of the ticket for which the jury gave 
l)im damages, there is no sort of uncertainty. The 
whole testimony in the cause proves that the. appel- 
lant claimed only one moiety of the ticket. One of 
the jurymen proves, that the damages given were for 
diat part. A single juryman deposes, that he intended 
the damages for the whole ticket. Consider what a 
dangerous precedent it would establish, if in any in- 
stance, a single juryman, or even two, should be per- 
mitted, after a fair trial, to set aside the verdict, by 
saying, that he intended to find in this, or in that way. 
Such a decision would be in direct opposition to that 
laid down in the case of Cochran v. Street^ (an^e, vol. 
I. p. 79,) where the Court went entirely upon the evi- 
dence of a large majority of the jurors^ which proved 
that they decided upon a mistake. 
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In opposition to this solitary juryman, is not only 1795. 
the evidence of another juryman, as well as that oP 
many other witnesses, but the amount of the damages m'Ras 
assessed, plainly proves that the verdict was for a woom. 
moiety only of the value of the property, zuith interest 
from the time it was withheld from the appellant. 

The right of the appellant to interest, cannot I pre-" 
sume be contested. If the appellee had not wrong- 
fully conveyed the property to Roderick M^Rae, and 
the appellant had resorted to a Court of Chancery to 
compel a conveyance of the part belonging to him, the 
mesne profits would have been decreed, and it would 
have been error to have refused. Having sued for 
damages, he was upon the same principle entitled to [[ 83 3 
interest in lieu of the profits. And if the jury ought 
to have given interest, the Court will presume they did 
do so, and not that they gave damages for the whole 
value of the ticket, which the appellant did not claim. 

Why, then, shall the verdict be set aside, and the 
appellant put to sea again to establish his title, which 
has once been fairly ascertained ? If he be entitled 
only to a fourth, his rig^t to a fourth ought not again 
to be put in jeopardy, since the jury, having given 
damages for a half, have furnished this Court with a 
rule to go by, in ascertaining the excess which ought 
in Equity to be injoined. 

But if it were necessary for the Court to direct an 
issue at all, it ought to have been one to ascertain the 
value of the fourth part^ and not one, which was to 
bring the appellants right to any thing again into 
question. 

Campbell^ for the appellee. 

A short attention to the history of this transaction, 
will furnish a sufficient answer to the first point. 

In the suit instituted at Law by PAe7e/> A/* J?ca against 
TfCoods^ he claimed the whole of the ticket, and reco- 
vered a judgment for the whole, in damages. Woods 
applied to the Court of Chancery, setting forth, that 
though Philip M^Rea was in possession of the ticket, 
yet he obtained it tortiouslv^ and had no title what- 
ever to it. Philip M^Rae^ in nis answer, admits himself , 
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1795. entitled only to one-half of the ticket, and upon these 
proceedings it necessarily and properly became ^ 



M'Rab question with the Chancellor^ whether PkUip M^Bae 
WwIm. ^^^ entitled to any, and to what part of the ticket ? 

There appears to be two subjects of inquiry now 
before the Court. 1st. Can the verdict already found 
be established ? And if not, then, 2dly. How ought 
the Court to proceed after setting it aside ? 

1st. That the verdict cannot stand as it is, is what I 
confidently insist upon. If it were intended to give 
the appellant damages for half the ticket, it is unwar- 
ranted by the testimony in the cause, which goes 
completely to prove, that if he were entitled to any 
thing, it could only be to a fourth. 
I If damages iot the whole ticket were intended, 
then the appellant's counsel does not attempt to main- 
tain it. Yet one of the jurymen has deposed, that he 
intended the damages for the whole of the property. 
This testimony is objected to by Mx. Marshall^ who 
seems to consider a juryman, in such a case, as an in- 
competent witness. Let me ask, if a by-stander had 
1^ 84 ] proved misbehaviour, would the Court which tried 
the cause, or a Court of JBquity, have hesitated to set 
aside the verdict ? It is admitted, that if many jury- 
men had concurred in proving the same fact, their 
evidence would have been sufficient. But let me ask, 
can the influence of truth depend upon numbers ? Or 
can testimony coming from a juryman be less vvordiy^of 
credit, than if given by a stranger ? If he had been 
himself mistaken, or if he knew of a mistake in any 
of his brethren, it was his duty to expose it, that the 
error might be corrected. 

2d. If, then, the verdict is to, be set aside, what is 
the Court to do ? It is entire, and cannot be set aside 
in part, and confirmed in part. It is either for the 
whole, or for a half of the ticket. Both are wrong. 
But whether it be for the one, or the other, this Court 
can, at most, only conjecture. One juryman says the 
first, the other the last. Where, then, is the stand- 
ard which Mr. Marshall speaks of, by which the 
Court can divide the verdict ? 
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The Court must decree either upon the evidence, 1795. 
or upon the verdict. Not upon the last, because that 
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is avowedly wrong. If that be given up, and the m^Kab 
Court suppose they can with propriety look into the 
evidence, and decide upon that, I am ready to go into 
it. There is a case in Morgan^ s Essays^ of an action 
upon a bill of exchange. There were two counts in 
the declaration, upon one of which, the jury found for 
the plaintiff; upon the other, there was an improper 
finding for the defendant. The plaintiff desired to 
set aside the second finding, and to retain the first. 
But the Court refused, as the verdict was entire. It 
is argued that the jury are to be presumed to have 
given interest, because they ought to have done so. 
But I do not think they ought. Philip M'Rae com- 
plains that Woods conveyed to Roderick JMbRae in- 
stead of himself. But this arose from the neglect of 
of Philip M^Rae^ who had improperly acquired the 
possession of the ticket, and without which no ver- 
dict could have been obtained. But Woods did right 
in conveying to Roderick M^Ra^ to whom he had 
sold the ticket. What considerations then prevailed 
with, the jury in forming the verdict, cannot certainly 
be known by the Court. 

As to the value fixed upon the property in the 
scheme of the lottery, it furnishes no standard, by 
which the intention of the jury can be explained. 

Marshall^ in reply. 

That a verdict is entire at Law'cannot be denied. 
But that a Coui:t of Equity may, when there is a guide 
to go by, set it aside in part only, is every day^s prac- 
tice. If the verdict be improper in the whole, as if [ 85 ] 
the trial be unfair^ or the whole finding be inequitable, 
or if it be wrong m part, but the Court has no stand- 
ard by which to distinguish the good trom the bad, in 
such cases the whole verdict ought to be set aside. 
But if, as in the case of a bond, the plaintifi* has reco- 
vered too much at Law, what doesja Court of Equity 
do ? Not set aside the whole verdict, but injoin so 
much of it as the obligee in conscience is not entitled 
to. If it be neccssarv to direct an issue, the Court 
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1790. <loes so as to the part disputed, but never sets aside 
- the verdict, which, in the first instance is presumed to 

Miui be right 

There is a great difference between evidence to 
prove misbehaviour in the jury, and the evidence of 
a juryman given long after the trial, as to his secret 
intentions at the time of giving his verdict. The for- 
mer might be seen or heard, and with respect to 
which complete evidence might be adduced. The 
latter is concealed from all the world but the juror 
himself. No other person can know what were the 
secret workings of his mind. If the juryman in ques- 
tion went upon a mistake, it does not appear that he 
disclosed it to any person at that time. To permit 
him now, when impressions have been made upon his 
mind by one of the parties, to set aside the verdict, 
would be to establish a most dangerous principle, 
and such as must prove fatal to the purity of the jury 
trial. 

I still insist, that the jury were right in giving in- 
terest, since it was the duty of the appellee to make 
the deed to the person who had possession of the ticket; 
he acted improperly in conveying to Roderick^ and by 
taking upon himself to decide the rights of the parties, 
he is liable to the appellant for the' mesne profits, or 
for interest in lieu of them. 

Fleming J.— In this case, there is a great contra- 
riety of evidence. The arbitrators gave Roderick 
MyRae half of the ticket, and Philip M^Rae avers, 
that he claimed no more. But the declaration de- 
mands the whole, and it is probable that the verdict 
was for the whole, since the amount of the damages 
very little exceeds the price affixed to the property by 
the scheme of the lottery. To explain the principles 
by which the jury were governed, two of that body 
have been examined, and they differ from each other 
upon the main point. Objections were made to the 
examinations of the jurors ; but it is not only usual, 
but I think proper, to admit such evidence, for the , 
purpose of discovering errors which the jury may 
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have committed. In this case, I should not feel an 17&5. 
inclinfition to be over scrupulous in admitting testi- f 86 1 
mony, when I reflect, that the appellant acquiesced .^_..,.^ 
for fifteen years without asserting his right to the pro- m<ra£ 

rerty in question, until better evidence might be lostj *^^^ 
am well satisfied that Philip M'Rea is entitled only °°"*' 
to one-fourth of the ticket, independantly of the award 
and evidence of the juror. He has recovered one-half, 
if not the whole ; and as I can discover no standard 
by which to decree him what he is really intitled to, 
there seems to be no way left but the one adopted by 
die Chancellor to do essential justice to the parties* I 
am therefore of opinion that tne decree is right. 

Lyons J. — I think this case has come up too early. 
The Chancellor does not set aside the former verdict, 
but only directs an issue to be tried to satisfy his con- 
science. The question tried and decided by the jury 
was the right of the appellant to the ticket. The pos- 
session was considered, and certainly was at Law, 
prima Jade evidence of title. But the question is, did 
the jury give a verdict for the whole of the ticket, or 
for a part, and for what part ? How was the Chan- 
cellor to ascertain this with certainty ? It is admitted 
that the appellant was not entitled to the whole. No 
way remained but to direct an issue to try the ques- 
tion for the information of his conscience. 

But before the issue is tried, and before it is known 
what would be the decree of the Chancellor^ the party 
appeals. Ought the Chancellor to be restrained from 
directing issues to inform him whether a fact be one 
way or the other ? Surely not, and therefore the ap- 
pe£d in this case is certainly premature. The inquiry 
IS merely as to the extent of Phihp M^Rae^s right. It 
isjiothing to the Court of Equity how Philip m'Jlae 
came by the ticket ; but it is essentia to know to 
what part he is entitied, and the value of it. At pre- 
sent, it is impossible for the Court to ascertain that 
point. I therefore think the decree right. 

The President. — As I am of opinion that the 
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179S. appellant had no ground to come here at all, I shall 
not inquire whether he has done it too early not. 



m<Rab Amidst the clashing testimony in the cause, it is evi- 
-». dent to me, that Phitip M>Rae had not a right to more 
than a fourth. As soon as the lottery was drawn, the 
two M^Bju^s began to dispute respecting this ticket. 
My own impressions are, that PhUip M^jRae has no 
right at all ; but I would not for this reason award a 
new trial, since the verdict, which has been fairly 
, found, is in his favor : But the extent of his right is 
not ascertained. 

If then Philip M^Rae was entitled to no^more than 
a fourth, the verdict which gives him much more 
r 87 1 ^"S'*^ ^^ ^^ corrected. We were anxious to do this, 
^ if we could, without disturbing the verdict. But we 

could discover no certain standard by which the Court 
could make the correction. We looked for it in vain 
in the value affixed to the property in the scheme of 
the lottery. We then looked for it in the sales, with 
no better success. The next chance was the verdictj 
but that appears to be for the whole, because the de- 
claration claims the whole. We next referred to the 
testimony of the jurors ; but they differ upon the sub- 
ject. The appellant attempted to account for the sum 
found by the verdict, by supposing, that the jury had 
allowed interest upon the claim, because they ought 
to have done so ; — ^but this is equally unsatisfactory. 
It is entirely discretionary with a jury, whether they 
will give interest or not. And whether they meant to 
give it, is perfectly uncertain. My own opinion is, 
that in this case, interest ought not to have been al- 
lowed. FPoods gave notice to Philip M^Rae that he 
would not convey to him ; but having, together with 
Mullins^ (sold their interest to Roderick MfRae^ he 
made a conveyance to him. In 1771, the land is sold 
as the property of Roderick ; it is advertised in the 
neighbourhood of Philips and the property is passed 
from hand to hand ; in 1769, Philip having jreceived 
notice from ff^oodsj seems to have abandoned all in- 
tention of recourse against him, and applies to Rode- 
rick. They agree to a reference, and in 1784, Philip 
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M^Rae for the first time shews an intention to resort 
to Woods, having no prospect of recovering any thing 
against Roderick. TVoods^ in consequence of this un- 
reasonable delay, has now no chance to recover 
against Rodeficky and therefore ought not to pay in- 
terest- 

Another mode was thought of by the Court, and 
that was, to direct the jury to value a fourth of the 
ticket ; but against this a considerable difficulty oc-' 
curred on the subject of interest, in which we thought 
we had no right to control the jury. 

Upon the whole, I concur with the other Judges in 
approving the decree. 

Decree affirmed.(l) 
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(1) Hawkins v. Deprieat, 4 Moof. 469. 



Newell v. The Commonwealth. 
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In an information against a Justice of the Peace for bribery in Newell 
the election of a Clerk, it ought to be stated with cer- The'com- 
tainty, that an election was ho Wen, and that, at that elee- monweaith. 
tion, the vote was given. 

A RULE was made bv the District Court of Wash- 
ingtoti^ that the appellant should be summoned to the 
next Court, to shew cause why an information should 
not be filed against him for bribery and corruption in 
his office of Justice of the Peace for the county of 
Wythe^ in voting for a Clerk of the said county. The 
defendant appeared in his proper person, and failing to 
shew sufficient cause to discharge the rule, the infor- 
mation was ordered to be filed. The caption of the 
information is thus: — "District of Wythe^ Washington 
and Russel?^ It states, " that the office of Clerk of 
the Peace in each County, is an office of great trust 
and confidence-touching the administration of justice, 

Vo£. II.— Q 
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±795. 8cc., and that the said office, in case of vacancies, is in 
the disposal of the Justices of the Peace for the same 



NBwEtL county. That by an Act of Assembly, entitled an 

The'cftm- ^^^^ ^^* ^^^ couuty of TVytht was formed, and it 
moDweaith. was, among other things, enacted, that the Justices of 
the Peace to be commissioned for the said county 
should meet at the house o{ James M^Gavocky in the 
said county, upon the first Court day after the same 
should take place, and having taken the oaths pre- 
scribed by law, should proceed to appoint and qualify 
a Clerk, provided that such appointment should not 
be made, unless a majority of the Justices were pre- 
sent. 

**That upon the first Court day after the said 
county had taken place, viz. on the 25th of May^ 
1 790, at the house of James M' Gavock^ in the said 
county, a majority of the Justices were present, and 
the said James Newell was then a Justice of the Peace 
for the said county,' and was then and there present, 
and did then and there take the oaths of a Justice of 
the Peace prescribed by law, and a certain W. Crocket 
and a certain Robert Crocket were then and there can- 
didates for the office of Clerk of the Peace, for the 
said county. That the said Nerwell^ not regarding 
the oaths of a Justice of the Peace so by him taken, 
&c. upon the day and year aforesaid, at the house of 
James M'Gavock, in the County aforesaid, did un^ 
lawfully, wickedly, and corruptly accept, receive and 
take from the said TF. Crocket^ a corrupt promise, 
that if he, the said James Newell^ would then and 
fSff] there give his vote in favour of him, the said Tt^, 
Crocket^ to be Clerk of the Peace in the said county, 
and if hjs, the said fF. Crocket^ were elected, then he, 
the said James Newell^ should, as a reward for his 
vote, have from him, the said TF. Crocket ^ one-half of 
the profits that might accrue to him by virtue of the 
said office ; and that he, the said James Newell^ did 
then and there, acting in the capacity of a Justice of 
the Peace, unlawfully, corruptly, and wickedly, give 
his vote in favour of the said fF. Crocket to be Clerk 
of the Peace in the said county, in consideration of the 
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said corrupt promise, so as aforesaid made by the 1795. 
the said fV. Crocket^ and accepted by the said James 



Newell^ to the great dishonour of the office of Justice nbwm 
of ;he Peace, against the form of the Statute in such The'com- 
case made and provided, in open violation of the laws, monweaith. 
and against the peace, &c.'^ 

On the plea of not guilty^ the jury found the de- 
fendant ^m7/y, and amerced him in the sum of SOL 
The defendant moved in arrest of judgment, and as- 
signed as cause thereof, that the information con- 
cludes, that the oflFence was contrary to the Jbrm of 
the Statute in that case made and provided, and in 
open violation of the laws, and the information cannot 
be maintained on either the Statute or Common Law 
oi England^ as the Assembly of Firginiay on the 19th 
day kA December^ 1788, passed an act, entiried " An 
Act to punish bribery and extortion,'^ and that, in the 
Act last mentioned, only a qui tarn information could 
be maintained. The errors being over-ruled, judg- 
ment was entered for the 50/. for the use of the Com- 
monwealth, and the costs, from which judgment the 
defendant appealed. 

Campbell^ for the appellant. 

The first exception which I shall take to the pro- 
ceedings is, that it does not appear the appellant was 
summonedto shew cause against filing the information^ 
in the manner required by the Act of Assembly. 

This mode of proceeding, by which the party ac- 
cused is deprived of a trial by the grand inquest of his 
country, ought to be so guarded, as to diminish as much 
as possible the injury which he itiay" experience firom 
losing the chance of an acquittal by that tribunal. In 
criminal cases, it is not only necessary that the Court 
should do right, but it should appear in the record of 
their proceedings that they have done so. Nothing 
is to be intended. It is not enough, then, that the 
Court directed the party to be summoned, but it 
should appear that he was actually summoned. It is 
true, the appellant is stated to have appeared, and 
failed to shew cause against filing the information ; but 
he might have been accidentally in Court, and to this 
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[ 90 ] circumstance may fairly be attributed his inability to 
1795. shew cause against the prosecution. It has never 
^ been decided that an appearance in criminal cases 



NEWfcLL could cure any error whatever. 

Th ^c ^^' This is a prosecution for bribery and corrup- 

moQweaiuT. tion in the election of a Clerk. I contend that the 

^ information ought to have stated that an election was 

holden. If a man be arraigned for misconduct in his 

official capacity, it ought to be charged that he offi- 

cially acted. Only one magistrate is stated to have 

quahfied, and it does not even appear that a Court 

was convened. 

3d. The offence is not laid to have been commit- 
ted ^^ within the jurisdiction of the QourtP I admit, 
that if there be tantamount words, they will supply 
the want of those above mentioned. The caption of 
the information does not more necessarily mean the 
names oi three counties^ than it does the names of three 
persons. But if it do, there is no way by which to infer 
that the offence was committed within the jurisdiction 
of the Court, but by connecting the caption with the 
sentence which charges the offence to have been com- 
mitted at the house o{ James M^Gavock^ in the county 
aforesaid, which is nonsense. We cannqt hunt over 
the intermediate parts of the information, so as to con- 
nect the above clause with the caption. There is no 
precedent where the want of laying a jurisdiction has 
been considered as fatal, in which an industrious 
Court might not from the whole information Tiave 
collected enough to remove the objection. 

Lastiy, I contend that upon the merits of Ae case 
thejudgment is erroneous. 

The oflPence charged is either bribery or the sale of 
an office. It cannot be the first, because that can be 
committed only by a person in a judicial capacity. 
3 Inst. 145. 147. Extortion may be committed by 
hinl who acts ministerially, but bribery cannot. 

The election of a Clerk, though committed by >the 
law to the judges^ 'is a ministerial, and not a judicial 
act. The Legislature might authorise the judges to 
do an act of a ministerial nature ; but it would not 
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therefore change its nature, and become a judicial 1795. 
act. ,__ 

The information then must be supported, as an 
offence in the sale of an office. 

The Act of Assembly against the sales of oiEces, 
was passed in October 1792, and this prosecution was 
instituted in May 1791, so that the appellant cannot 
be convicted -under that Act. The Statute of Edw. 
VI.. then must be resorted to; and if so, it is liable to 
the following objections : 

First. The appellant is ordered to be cited to shew 
cause why an information should not be filed against 
him f(M" bribery and corruption,"^ instead of which, he is 
charged with an offence of a different sort. If it be 
necessary that the party accused should be cited at all, 
I contend that it is the more necessary that the cita- 
tion should truly state the nature of the accusation ; 
for otherwise, it would rather serve to entrap than to 
benefit him. The information cannot be filed without 
the leave of the Court: but the leave granted in this 
case, authorised ^n information for one offence, and 
an information for a different offence is filed ; it was 
therefore filed without leave. 

Secondly. It is determined in Salk. 411, that the 
Statute Edxv. VI. does not extend to the colonies. 

Marshall^ for the appellee. 

The first objection is, that the appellant does not 
appear to have been summoned. But to this, the record 
scenes to furnish a complete answer. He is stated to 
have appeared, which must mean a legal appearance ^ 
which it could not be unless he was summoned. 

The second objection is, that it does not appear that 
an election took place. It is stated that the appellant 
received the bribe, and voted for the Clerk, which 
makes the offence complete, though the election from 
any cause' whatever did not take place. The informa- 
tion states that he accepted a corrupt promise, &c. and 
acting as a Justice of the Peace, did give his vote. He 
must then have been in Court, acting in his official 
capacity. 

I'he third objection is, that no jurisdiction is laid. 
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1795. It is contended that the names of the counties men- 

«__^ tioned in the caption^ may as well mean men as coun- 

Newell tics. But three men cannot make a district; this 

TK n -. would be absurd. The information charges, that by 

1 he Oom- ... t % ^ r r 

monweaith. law, the justices wcre to meet at the house oi James 
M^Gavockj in the county of fVythe; that they did meet 
at that house in the said county of Jfythe^ and that 
then and there the appellant committed the offence. It 
follows, that the house was in the county of Wythe^ 
and fpythe is said to be one of the counties compps- 
ing the district* The offence then must necessarily 
have been committed within the jurisdiction of the 
Court. Besides, if this be error, it is cured by the 
Act of Jeofails. In England it is determined, that the 
Statutes of Jeofails do not extend to criminal cases, 
because the first Statute being confined to dvil cStses, 
the Judges consu-ued all those which followed, in the 
same manner. It is otherwise with respect to our 
AcX oi Jeofails^ which is not confined to civil cases 
by any expressions which the Legislature have used* 

r 9S "J Upon the last objection I would observe, that what- 
ever may have been the English decisions concerning 
the operation of the Statute of Edw. VI. in the colo- 
nies, the convention, in this State, by an ordinance 
passed in the year 1776, adopted all the English Sta- 
tutes prior to the 4th James I. not of a lobal nature. 
This IS certainly not local, since it applies to offices 
which are as well known here as in England; and if 
the act of selling them be criminal there, it is equally 
criminal here. 

Campbell^ in reply. — I have contended that it should 
appear that the appellant was cited. 2 -flaw. P. C. 
263, may be mentioned against me. To this I an- 
swer that ,the recognisance there spoken of, was not 
essential to the defence of the accused : a notice of the 
intended prosecution was. — The same answer mj^y be 
given to what is said in the same book, p. 270; the 
oath was required for greater solemnity, but was not 
necessary to the defence of the accused. 

2d point. 2 Haw. P. C. 225, shews the certainty 
necessary in an information^ The information states 
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that a majority of the Justices were present, but not 1795. 
that they held a Court, and unless they did so, the Jus- 



tices might have been present on other business, and newell 
not in their official capacities. The Com- 

3d point. The caption is no part of the indictment, monweaith. 
2 Hawk. P. C. 165 to 169. It cannot therefore be 
referred to, to shew the place at which the offence was 
committed, though it may be, for the purpose of 
showing that the Court was holdeii within the extent 
of the commission. 

4th point. If the Statute of Edtv. VI. were adopted 
by the ordinance of the Convention, yet that ordi- 
nance was repealed by the Act passed in December 
1782, which declares, that no English Statute, or Act 
of Parliament, shall have any force in this Common- 
wealth. 

Roane, J. — Several objections were made at the 
bar to the information and proceedings in this case. . 
As there is one which I deem substantial, it will be 
unnecessary to take notice of the others. It is ■ not 
alleged in the information that an election was holden, 
or that at that election the vote was given. The pro- 
secution, as appears by the order for a summons, and 
from the whole tenor of the proceedings, was for 
bribery in the election of a Clerk. But is the offence 
properly set forth ? Though I am well satisfied that 
an election took place, and that upon such election a 
corrupt vote was given ; yet as implications can never 
without danger be admitted in criminal prosecutions, 
whether they be by information or indictment I cannot f 93 1 
judicially know the fact unless it be certainly alleged. 

It is not certainly stated that the other Judges 
were sworn, that an election was holden, or that the 
vote was given at that election. . If the information 
had been sufficiently particular in these respects, the 
validity of the election would have been immaterial. 
But the vote, from all that appears in this information, 
might have been a solitary one by Nexvell^ and not so- 
cial with his companions ; and I hold it to be exceed- 
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1795. '"g'y clear, that wherever an election depends upon 
- the votes of a particular body, composed of many in- 
dividuals, it should as plainly appear that an election 
was hblden by that body, as that the individual ac- 
cused voted at it ; for the Statute against the sale of 
of&ces will not, in such a case, apply to an individual 
exercise of the power of appointinj^. If the appellant 
gave a solitary vote, it was not an offence within the 
meaning, because it could not be within the mischief 
of the Statute, for such a vote could not confer even a ' 
colourable title to the office. Neither do I conceive 
that the case would in this respect be different at com- 
mon law, supposing that a promise of a reward would 
constitute the offence at common law, I am there- 
fore of opinion, that the offence is not sufficiently set 
out in this information, to authorise a judgment either 
under the Statute, or at the common law. The judg- 
ment I think, ought to be reversed. 

Carrington J. — I am clear that the information 
wants that [)recision necessary in all criminal prose- 
cutions. We can presume nothing; and since it was 
essential that an election should have been holden, 
and the vote then given, it ought to have been clearly 
alleged, and cannot be intended. I agree with my 
brother Roane^ that the information is insufficient, and 
ought to be quashed. 

Lyons J. — I concur in opinion with the other 
Judges, that the information has not certainty enough 
in describing the offence. It ought to appear that the 
offence existed otherwise than in intention : and that it 
was actually carried into execution, which could only 
be, by an election having been holden, and the cor- 
rupt vote -then given. 

The President. — We all agree that there is not 
sufficient certainty in the information in describing 
the offence. It is not sufficiently alleged that a ma- 
jority of Justices qualified ; that a Court was holden. 
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that an election took place, and that the vote was then 1795« 
given. 



Ju<%ment reversed with costs, and the information nbwjxl 
quashed.(l) The'com- 

■_ monwealth. 
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(I ) DilUard v. Tomlinson, I Munf. 99. 
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An Hgreement was made to sell land, during the existence 
of paper monej, part of the money to be paid in June 1780, 
when a conveyance was to be made,ahd the residue in twelve 
months thereaften The money was not paid, or tendered 
at the day, nor was a conveyance made. Upon a bill by 
the vendee for.a specific performance, he was, under thie 
circumstances of the case, decreed a conveyance, upon his 
paying the value of the land at the time of the corUracty in- 
stead of the indue of the purchase money agreed upon^ ac* 
cording to the scale of depreciation. 

This was an appeal from a decree of the High 
Court of Chancery, in a suit instituted there, by fThite 
against Atkinson^ for the conveyance of a tract of 
land, sold by Coleman^ the sigent of Atkinson^ to the 
appellant 

In Ncfoemher 1779, Coleman^ the agent of the ap- 
pellee, contracted with the appellant to sell him a 
certain tract of land belonging to the appellee, accord- 
ing to certain metes and bounds, for the price of 6L 
per acre, the quantity to be afterwards ascertained by 
a survey. Two-thinJs of the purchase money was to 
be paid in the months oiMay^ or June following, when 
a title was to be made, and a bond was to be given 
by the appellant for the balance of the purchase mo- 
ney, payable in twelve months thereafter, and to carry 
interest from the date. The survey was accordingly 
made in March 1780, and the quantity ascertained, 

Vol. 11.— B 
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1795. ^^ which time a memorandum in writing was signed 
by Coleman^ and delivered to the appellant, expres- 



whitb sive of the contract before-nientioned,' except as to 
A ^KsoK ^^ ^™® ^^ payment of the two- thirds of the purchase 
money which is stated in the memorandum to be 
when the deed should be acknowledged by the ap- 
pellee. 

The bill charges, that a tender of the money was 
madeTo Atkinson in specie, according to the scale of 
depreciation, but there is no proof of \X\ nor that even 
a demand of a deed was made, and an offer to pay, 
until long after paper money had ceased to cirdulate. 

The defendant Coleman admits in his answer, that 
a deed was neither made, nor tendered by Atkinson^ 
but that he agreed late in the year 1781, that fFhite 
should have a conveyance, if he would then pay the 
money. No deed was ever executed, nor was any 
part of the purchase money paid, except 18/. paid by 
White to M*' Craw^ a creditor of Atkinson? s^ and for 
which he had credit with the said M' Craw. It also 
appears, that long after the contract was made, fTkite 
was willing to make payment, if he could have obtaia- 
ed a conveyance^ but the parties differing about the 
value of the money, nothing was done. 

Upon a hearing of this cause, the High Court of 
Chancery decreed, that the defendant should convqr 
the land in question to the plaintiff*, upon his tender- 
ing, or paying, to the defendant, so much money, as 
with 18/., was equal to the value of the land on the 
last day of June^ 1780, to be established by a jury on 
£ 95 ] an issue to be tried for that purpose. 

The verdict upon this issue being certified, it was 
decreed that the plaintiff* should, over and above the 
sum found by the jury, pay to the defendant the in- 
terest thereof, to be computed from the last day of 
June^ 1780, and the costs expended by Atkinson^ as 
well on the trial of the issue, as in the said Court of 
Chancery, upon Atkinson^ s executing a sufficient con- 
veyance of the land in question to White and to his 
heirs, and delivering the same, or (if refused by him,) 
depositing it with the Clerk of the Court. 

From ^ this decree White appealed. 
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Camphelly for the appellant. 

I admit that he who applies to a Court of Chancery 
for equity is bound to do equity* But the question is, 
what is that equity which this contract required the ap- 
pellant to do ? The Court cannot possess an arbitrary 
power of deciding what the party shall do who applies 
for equity, but must be governed by general rules and 
principles which bind that Court. What then was 
the contrant sought to be specially executed ? That 
Atkinson should convey the tract of land to ft^hite, 
and should receive payment at the rate of 6s. pec acre 
two thirds at the time the conveyance should be made, 
and the residue in twelve months thereafter, for which 
a bond was given. This is proved by the written 
paper^delivered by Coleman to fFhite. 

The argument of hardship drawn from a deprecia- 
tion of the paper money, is repelled, by considering 
that it was in the power of Atkinson^ at any time, to 
coerce the payment of two-thirds of the money, by 
tendering a conveyance^ 

But I ask, could the depreciation of the money fur- 
nish a sufficient reason for the decree given in this 
cause ? Suppose the money had appreciated, and At- 
kinsoHj who had it in his power to enforce payment of 
the money, had sued at law for the purchase money, 
or had applied to a Court of Equity for a specific per- 
formance ; could either Court have protected him 
from the payment of the money at its increased value? 
surely not. Ought not the same principle then to 
exist, where the purchaser seeks a specific perform- 
ance ? The tobacco contracts made during the war, 
have uniformly been enforced, and they were not less 
oppressive upon the debtors. The Court is called 
upon to carry a contract into effect ; instead of which, 
a new one is made for the parties, and the purchaser 
is decreed to pay according to the value of the land, 
instead of the value of the money at the time of the 
contract. 

It appears that fFhite had the money ready to pay 
for the land, though he did not legally tender it, nor 
demand a conveyance. But I contend it was pot ne- 
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[ 96 3 c^ss^ry for him to do either. It was the duty of At-' 
i795. kinson first to acknowledge the deed^ or to inform 
* fi'hite that he was ready to do so. But he did iiei- 
Vfmrm ^^^* ^^^ ^^ permit him how to demand the money at 
V. the value stated in the diecree, is to suffer him to avail 
himself of his own wrong. Besides $ if the Legisla« 
ture of a country shall declare iron, leattier, or any 
other thing to be money » and shall give to it a certain 
value, I cannot understand how any Court can esta- 
blish a different standard of value. 

MarshdU^ for the appellee. 

This is a case where precedents cannot he expect- 
ed. Men differed as much in their opinions respect- 
ing the value of paper money, as upon any subject 
whatever. The legislative declaration respecting de- 
preciation, could not regulate the various opinions of 
men, as to the value which they annexed to the mo- 
ney, at the time they were forming dieir contracts. 

Suppose in this Case, the appellant had Jbrought his 
suit at law for damages ; the jury would not have been 
bound by the arbitrary value put upon the money by 
the Legislature, but would have ^ven, such damages 
as they thought the party in justice entitled to. But 
if he prefer an application to this Court, for a peculiar 
relief, which no other tribunal could afford him, he 
must submit to the rule of this Court, which requires 
him to do equity, in return iox the equity he seeks. 
Upon this principle it is, that a mortgagor coming 
here to redeem his estate, which is forfeited at taw, 
must do equity, by paying other debts due to the mort- 
gagee though not secured by the mortgage. The 
Court lay him under these terms, not because the par- 
ties have agreed to it, but because it is equity. Might 
not all the arguments used by Mr. CampbeU^ in^is 
case, apply with equal weight to the one just men* 
tioned ? 

I do fiot agree that the contract is as stated by Mr. 
CampbeU. The bill describes the agreement agree- 
ably to tlie memoranduni given to WHie by Coleman. 
This is denied in the answer, ^ndColeman states, that 
the money was to be paid in the June following, and 
then the conveyance wais to be made. The appel* 
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Itat then bw been the cause that the agreement has 1709. 
not bew^xeculed, ami yet seeks to gain an advantage 



by his own wrong. wbitb 

Can^bell^ m repiy.-^Ia cases where the specific ^tkiksok. 
execution of an agreement \si asked for, the Court may 
refuse to interfere, if the contract be inciHisistent with 
the principlei^ of equal justice, and good conscience \ 
but if it oo interfere, the terms of the contract must 
be pursued. But thi3 decree cannot upon any prin- 
qiple be right. The naost which the Court could have 
r^uired of the appellant, was to convey according to 
the value of the paper money at the time it ought to 
have been paid, and not the value of the land i this [ 97 3 
would be to take, from the appellant a good bargain 
which he may have made, and which, naving made 
faurly, he was entitled to enjoy. The case of an ap- 
plication by the mortgagcu* to redeem, is not apposite. 
There, the Court goes upqn an implied agreement of 
the mortgagor, that the subsequent loan should be 
secured 'by the mortgaged property ; for as to debts 
contracted prior to the mc^lgage, the principle does 
not apply. 

HoANE J,-^This la a bill praying for the specific 
execution of an agreement, whereby, the agent of the 
appellee contracted to sell to the aroellant a tract of 
knd, for the consideration in the bill mentioned. The 
s^pellant alleges this contract to have been made on 
the 18th of Marchy 1780 ; but as the memorandum 
then given, and on which he seems to rely, is consis- 
tent widi the declaration of Coleman^ the a^ent, in his 
answer that the contract was really made in the No- 
vember^ or December preceding ; and as Barkesdaky 
\ witness in the cause, states his belief, that this land 
was sold prior to the year 1780 ; I shall consider this 
contract as really made in one of the said months of 
November or December ; and m Coleman^ the agent 
of the appellee, admits it might have been in the 
month of December^ (which admission is to be taken 
most strongly against the party who makes it,) I shall 
fix upon the month of December 1779, as the time of 
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1795. the contract. This contract was a general one, by 
..«_«« which the agent of the appellee, agreed to sell the 
wbitb land in question to the appellant, for 6/« current mo- 
ney per acre : whereof two thirds was to be paid in 
the months of May^ or June following, when a deed 
was also to be executed, and for the balance the ap» 
pellant was to have a longer credit. The appellant 
did not punctually pay the money according to his 
undertaking j and although he afterwards shewed a 
willingness to do so, it was refused by the appellee, 
because of its depreciation. The appellee also refused 
to give a conveyance of the land, unless the appellant 
would make such a setdement and payment, as would 
be satisfactory to his agent, Coleman. Thus matters 
rested until after the abolition of paper money, when 
White exhibited his bill. 

This case is not, as I conceive, distinguishable from 
the common one of a bill for the execution of an 
agreement, after a failure of payment on the part of the 
purchaser, except so far as a distinction may arise from 
^ the situation of this country at the time of the transac- 
[ 98 1 tion, in respect to its circulating medium. I will there- 
n fore consider this case first, as independent of that cir- 
cumstance : and secondly, as affected by it. 

It will not, I presume, be denied, but that in the 
case of a general agreement, made in times when the 
currency is permanent, and unattended by any pecu- 
liar circumstances, a Court of £quity would decree a 
conveyance, upon payment of the principal money 
contracted for, and legal interest. It would make 
such principal money the measure of that which the 
purchaser is to pay, on one of two grounds ; jf?r^^, as 
being a fulfilment of the very agreement made on the 
part of the vendee, and consented to by the vendor.**- 
Or, secondly y it* it should be proper, on the ground of 
there having been a forfeiture, to consider what is a 
just compensation, it could fix upon no 'criterion, 
whereby to estimate this compensation, so proper as 
the contract of the parties themselves. 

There is no doubt, but that if the real value of the 
property sold is to be regarded, it ought to be ascer- 
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tained as at the time of the contract ; and the opinion 1795. 
of both parties as to such value, at that'time, ought to . 

be conclusive upon both. whitb 

That is however the case of a contract in currency 
of a fixed value, and for the non-payment at the time 
it became due, the law has settled the equivalent, 
namely. Jive per centum per annum. But the case 
now under consideration is that of a contract made in 
a depreciated jind depreciating currency. We will 
therefore consider how it is affected by that circum- 
stance. I very readily ^dmit, that where a party 
against whom a bill is brought for the specific exe- 
cution of an agreement, shews that such would be un- 
conscionable, and prays that it may not be decreed 
but upon such terms as are just, a Court of Equity 
may impose such terms upon the plaintiff, and if he 
will not submit to them, may dismiss his bill. But 
to decide what are, and what are not such equitable 
terms as the Court ought to impose, will depend upon • 
the circumstances of every case, and upon the exercise 
of a sound discretion by the Court. I say of a sound 
discretion, because it ought not to be an arbitrary one, 
and in particular, it should respect the laws of the 
country, and so far as may be, the agreement of the 
parties themselves. The Act of 1781, — establishing 
a scale of depreciation, and declaring that out-stand- 
ing current money contracts should be regulated by 
such scale, as at the date of such contracts, — appears - 
to me, in effect, to have converted such current mo- 
ney contracts into specie pontracts; for it declares that 
such shall now be discharged by as much specie, as 
shall appear, by the application of the scale, to have 
been then» (viz. at the date of such contracts,) the ([99 3 
value of the current money. In the case of specie 
contracts generally, (as is above supposed,) upon pay- 
ment of the sum contracted for^ and interest, a speci- 
fic execution would be decreed. ..But the case is not 
different in substance, where the contract was for pa- 
per money : the value of that paper money, and not 
the numerical sum, is what the vendee is bound to 
pay, and the vendor entitled to receive. If the scale 
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1795. forms a just rule for ascertaining the vakie of ^per 

...i money in specie, by the application of it to the cur* 

White rent mouey contract of the parties, we can find the 
value in specie of that which was contracted to be 
paid, not less truly, than if the contract had been for 
specie itself. And the seller can no niore coni{4ain 
of receiving such a sum with interest, as being less 
than he contracted to receive, than he could complain 
of receiving principal and interest in case of a specie 
contract. The Legislature have established this scale 
as a just rule, whereby to^settle paper money con- 
tracts in specie. It was no doubt made after due de- 
liberation, and upon |;ood information. It has been 
generally acquiesced m by the people of this Com- 
monwealth, and has prevented much litigation. It 
affords, I suppose, the best rule for ascertaining the 
value of the paper money, having been made by those 
who represented every part of the State and had die 
best opportunity of judging. The opinion of the 
Court of Appeals in the case of Mtl v. Smthertand^s 
Executors^ {ante vol. i. p. 128,} does not preclude me 
from considering this scale as smording a just rule for 
estimating the value ^ paper money, as it respects 
the year posterior to 1778. Perhaps, that case im- 
pliedly admits the scale to afford a just rule, except 
as to the year 1777, and 1778. At any rate, I have 
no data whereby I am justified in saymg tfiat as to 
the contract in question, the scale does not afford a 
just rule. But the appellee alleges, that he had im^ 
mediate use for the money, and that he sustained an 
injury by the want of punctuality in the payment. If 
he had shewn to the Court the amount and particu- 
lars of the injury, and moreover, tfiat he, had appriised 
the appellant that his situation was so peculiar as to 
render punctuality in the payment important to him, I 
will not say, but a Court of Equity would kiy hold 
of those circumstances to vary the decision, which I 
think ought now to be given. But it seems to me, 
that without such data^ we ought not to go into the 
consideration, how far the seller may have sustained 
a loss by the non-payment of the money when due. 
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Neither ought the purchaser to be s^ffected by a loss 1795. 

resuhing to the seller on account of any peculiarity «^ 

his situation^ when such situation was not made known wmm 

In fact the pretension which I am now considering, f lOO 1 
would as well apply to a specie, as to a paper money 
contract; with this additional circumstance attendmg 
the latter, that the money if paid, might have been 
refused by the appellee's creditor, and in that event, 
or if he were not himself a debtor, it might, and pro- 
bably would have died in his hands by the abolition 
of that currency, I might here add, that such was the 
peculiar situation of this country, during the existence 
of paper money, that many, if not most creditors, were 
ruined by a punctual performance of contracts made 
on credit; whereas it was by the virtuous and hono- 
rable conduct of some debtors, in withholdif^ pay- 
ments, that many creditors were sheltered firom die- 
struction. 

The fifth section of the Act of 1781, eslablishing a 
scale of depreciation, gives to the Court a po w!^ to de* 
part from such scale, where circumstances shall stt^ise, 
which, in their opinion, would render a determination 
according to it unjust. Such a power I have already 
admitted, is exercisaUe by a Court of Equit^r, upon 
an application like the present, independent of this 
section, where tbecircumstanees will justify it* What 
those circumstances are, which are cooteropiated in 
diis section, I will not undertake to say ^ but it would 
seem to me, that they must be such as are peculiar 
to that very case, and not such as are common to 
every case. The one now under consideration ap- 
pears to exhibit no circumstances which may not rea- 
sonably be supposed to attend every paper money 
contract, which was not punc^ially complied with. 
But it is said, that the Court ought in this case to de- 
part from the» scale, because otherwise the appellee 
will not get the value of his land. The counsel for 
the appraee candidly acknowledged that he did not 
place his hopes of setting aside the contract in the 
present case, upon the kiequality of the sum produced 

Vol. II.— 8 
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1795- by the scale, compared with the real value of the land. 
Indeed a contrary doctrine would involve the Court 
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Whi.b in a diflSculty where to draw the line, if every (even 
the minutest) inequality, should not be deemed suffi- 
cient to justify a departure from thp scale; but before 
we can say that a given sum is unequal to the value 
c£ the subject, that value itself must be ascertained. 

In the present case the value of the land, at the time 
of the contract is not ascertained, otherwise than by 
the original contract of the parties. There are two^ 
witnesses who say they think the land was worth fifty 
pounds of tobacco per acre; but what was the value 
of the tobacco in specie at that time, or whether these 
witnesses afe credible, this Court cannot undertake to 
[ 101 ] say, A jury has also said the land was worth six 
shillings per acre. But the time to which their valua- 
tion has reference, was six months posterior to the 
time of the contract, within which period the land 
might, for any thing known to the Court, have const- 
' derably risen id value. 
. Upon the whole, as by the application of the scale 
of dejn^eciation, (which in this instance is presumed to 
afford a just as well as a legal rule of liquidation,) to 
the current money, contmqt of the parties, we can pre- 
cisely ascertain the value in specie which was con- 
tracted to be given for the land, at the time the pur- 
chase was made, such application ought to have form- 
ed the criterion by which the Chancellor should 
have estimated the compensation to be paid by the 
jippelknt ; and by this rule, the appellee will receive 
more in value than he would, if the money had been 
punctually paid, in con^quence of its progressive and 
rapid depreciation. 

I am of opinion therefore, that the decree should 
be reversed, and modelled, as to the compensation, ac- 
cording to the ideas above stated* 

• 

Fleming J.— It is a rule at Law, that the breach 
of one covenant' cannot be pleaded in bar to i^ndther. 
The appellant might have brought his action at Law, 
and if he bad, he must have proved performance on 
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his part. Instead of resorting to a Court of Law, he 1795. 

has applied to a Court of Chancery for equitable 

relief, and therefore he must submit to the rules of the white 
Court, which require him to do equity. This is cer- 
tainly very di£ferent from common cases. The agree- 
ment was made at a time ^hen money was much de- 
preciated, and was every day still farther depreciat- 
ing. This condition of the circulating currency was 
known to both parties, and therefore punctuality was 
more necessary than it would have been, if the value 
of the money had been stationary. Since therefore 
the appellant made the first breach in the contract, 
which operated to the injury of the other party, he is 
not entitled to the relief he asks for, but upon the 
terms 6f his doing equity: and this consists in his 
paying the real value, of the land at the time of the 
contract. This was properly preferred by the Chan- 
tellor to a dismission of the bill, sinrce the appellant had 
paid part of the money, and very probably had made 
some improvements. I am for affirming the decree. 

Carrington, J. — When this cause was first 
brought dn, I was struck with the impropriety of in- 
terfering with the contracts of parties. But upon fuller 
consideration of the circumstances of this cause, I [ 1023 
think that justice cannot otherwise be done. The 
real value of paper money was very little known to 
any person. There were few who were not deceived 
by it. A want of punctuality never failed to produce 
a loss, and the longer payment was delayed, the more 
the loss was accumulated. The parties in this case 
certainly had depreciation in view, and Atkinson may 
have calculated upon the use of the money, if punc- 
tually paid at the time agreed upon. Beyond that 
time no calculation could have been made. As to 
the payment of the tnoney, it ought to have preceded 
the conveyance, and it is evident that tVhite himself 
thought so from his conduct. Yet it does not appear 
that he tendered the money, or had it to pay. It is 
clear that fi^hite forfeited all his rights finder the con- 
tract at Lawy and then the question is, in what situation 
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1795* does he stand in a Court of Equity. The ChanceUor^ 

_ instead of dismissing the plaintiff's bill, more properly 

wmi* decreed a conveyance upon the equitaUe terms of his 

AiKoraoir. i^^I^ii^f) Compensation ; tfie standard of which compen* 
sation be very rightly con^dered to be the value of the 
land, as ascertained by a jury. I am of opinion that the 
period to which the valuation should have related 
ought to have been that when die contract was made, 
and not that when the first payment was to be made. 
The difference in this case is not important ; but if 
either party requests an issue to try the value at the 
date of the agreement, I have no objection to indulg* 
ing him. As to the* danger of a precedent like this, 
I think that all such cases^ must depend upon their 
particular circumstances, and diat the opinion now 
given, will not apply but in a case precisely like die 
present. 

» 

Lyons J.— -The general rule in executory con- 
tracts respecting personal things is, that if the pur- 
chaser does not pay and take away the property in 
^ convenient time, the seller is not bound, and may dis- 
pose of it again. If eunest be given, the vendor must 
request payment of the consideration; after which he 
is absolved from the bai^ain if it be not paid. In cases 
of sales of real property, the rule of Equity is, that 
though a forfeiture take place at Law, by a feilure on 
either side, yet if it be a case lying in compensation, 
a Court of Chancery will relieve against it. But if 
that Court do interfere, it must be in cases perfecdy 
fair, equal and just. Another rule in a Court of Equity 
is, that he who would receive the benefit must sustain 
the loss. Here then occurs the difficulty of the case. 
The Legislature have established a scale by which to 

r 4 n*^ 1 ^^^^^^" ^^ ^^^ '" specie which should be paid in 
"- -* discharge of contracts entered into at particular pe- 
riods, whilst paper money was in circulation. This 
law was very properly passed; for otherwise the value 
in each particular case must have been ascertained by 
a jury, in the same manner as in actions for foreign 
^ money. This wpuld have produced infinite trouble 
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and litigation, which this law (affording I believe the 1795, 
best general rule) is wisely calculated to prevent It 



is of more consequence that the law should be fixed wnm 
and known than that it should always be strictly just« xrvawaw. 
The debtor is to pay according to the scale at the date 
of the contract, because, as the payment was not punc- 
tually made, by which the debtor had the benefit of 
the money, and deprived the creditor of the use of it, 
die debtor ought to bear the loss by depreciation. This 
rule would have been enforced, if the creditor had 
brought his suit to coerce payment This furnished 
^n equitable course of reasoning wijth the Chancellor 
to depart firom the scale, when he was applied to for 
equity. On the other hand, if the creditor refuse the 
money wh^i tendered, or if there bi^ other circum- 
stances to warrant a departure from the scale, it may 
be made ; in no other case can a smaller sum be al- 
lowed; in none more. 

The scale is binding where the creditor sues. But 
where the debtor applies for ec|uity, the rules which 
govern Courts of £quity may properly be aj^lied to 
him. The case of fFilsan £s? M^JRae v. KeeUng^ 
(ante^ vcd. i. p. 194,) went upon the principle, that he 
who would have sustained the loss, shall have the be- 
nefit So here, if the money bad been paid,, a specie 
debt mi^t have been dischai^d with it, or it might 
have be«i apjdied t(y odier valuable uses. I agree, 
that the time roksn the contract was made^ was the 
proper period for fixing the valuation .of the land, and 
that in this respect the Chancellor was wrong. 

The President.—- To view this case as a gene- 
ral cme, unaffected by the particular circumstances 
which attend it, the appellant has wholly failed in per- 
forming his part of the agre^oKnt It does not appear 
that he was ready to do so during the whole year. If. 
White had brought his action at Law, he could not 
have succeeded, without averring and proving per- 
formance on his part, or that he was ready to perform. 
The agreement therefiwe was entirely forfeited at Law, 
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i79B. and how does it stand in a Court of Equity? The 
appellant has paid part of the purchase money, and 



Whits has perhaps made improvements upon the land. This 

ATHurtoir. ^^^S ^ ^^^ where compensation can be made, a 
' Court of Chancery will relieve ; — but upon what terms? 

[[ 104 J If the contract had been made in specie, the value fix- 
ed by the parties would have furnished the just mea- 
sure of retribution. But even in cases of specie con- 
tracts, I will not say that this measure would in all 
cases be resorted to. Suppose a man sells at half 
price upon condition of punctual payment, calculating 
upon an ability which he might thence derive of mak- 
ing a beneficial investiture of the money. Suppose it 
should appear that he had lost this advantage by want 
of punctuality. The Court I think would iHx>perly 
depart from this rule, and might refuse to relieve, but 
upon payment of the full value of the land. However 
this might be, it is certain, that in a case of a contract 
made in paper money, where the scale furnishes no 
just rule for fixing the value of the money, the rule 
above mentioned ought to be departed from. No 
juror can say what were the ideas of the parties as to 
the value of the money at the time of the agreement. 
The Act of 1781 furnishes a good general rule for 
scaling paper-money contracts; perhaps the best 
which could have been made. But it is certainly not 
' just in all cases. What is the objection to the measure 
of compensation adopted by the Chancellor? Because 
the appellant had got an advantageous bargain, it is 
supposed hard to deprive him of it. But why is he 
deprived of it? Why did he not perform those acts 
which entitled him to retain the advantage? This 
Court does not deprive him of it; he has been himself 
the cause of its being lost. 

I agree with the other Judges, that the period to be 
fixed for ascertaining the value of the land was that, 
at which the contract was entered into. The differ- 
ence in specie is not considerable ; but if either party 
wishes an inquiry (at his own expense) according to 
this opinion, he may be gratified. 
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The opinion and decree, as entered, is as follows: 1795. 

viz. 



" That there is no error in the principle of the said white 
decree, so far as it subjects the appellant to the pay- j^^^goi,^ 
ment of the specie value of the land, as a condition 
upon which the land is to be conveyed to him; and 
although the value at the time of the contract should 
have been enquired of, instead of the value at the day 
of payment, yet as the difference is probably trivial, 
and not equal to the expense and trouble which would 
be incurred by a new trial of the issue for that purpose^ 
the verdict of the jury ought to stand as die valuation, 
unless either party shall choose, at his own expense, 
to have such new inquiry made, in which case, a new 
issue ought to be made up, and tried by a jury, to 
ascertain what was the specie value of the land at the 
time of the contract ; and that there is error in the de- 
cree' in this, that the appellant is decreed at all events [ 105 3 
to pay the money, and take a conveyance of the land, 
instead of allowing him the option of abandoning his 
claim, and losing the money he has paid. Therefore 
it is decreed and ordered, that the said decree be re- 
versed and annulled, and that the appellant pay to the 
appellee. Soger Atkinson^ as the party substantially 
prevailing in this Court, his costs by him about his 
defence in this behalf expended. And this Court pro- 
ceeding to make such decree as the said High Court 
of Chancery should have pronounced, is of opinion, 
that the appellant having failed to perform on his part 
the agreement sought to be carried into execution, 
had forfeited all claim to the aid of this Court for that 
purpose ; but having paid part of the purchase money, - 
and probably made improvements on the land, he 
ought to be relieved against that forfeiture, upon mak- 
ing the appellee, Roger Atkinson^ just compensation, 
the rule of which ought to be, the value of the land at 
the time of the contract; and although that value 
usually is, and ought to be, in such cases, considered 
as fixed by the contract when specie of stable value 
is the medium of payment, yet in this case, where 
that medium was to be in paper depreciated, and ra- 
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1795. pidly depreciating at the time, the contract affords no 
just rule for ascertaining the specie value of the land. 



Wflin which was therefore properly enquired of and settled 
\TErKio» '^y *^ verdict of a Jury, znd ought to stand as the rule 
of compensation ; therefore, it is further decreed and 
ordered, that upon the appellant's paying or tendering 
to the appellee Roger Atkinson^ within three months 
from the time of his being served with a copy of the 
final decree in the High Court of Chancery, the sum 
of one hundred and twenty •eight pounds, two shillings, 
with interest thereon at the rate of five per centum per 
annum from the last day of June 1780, till payment, 
and the costs of this suit, the said appellee shall exe« 
« cute a good and sufficient deed or deeds for convey- 

ins: to the appellant the land in tlie proceedings men- 
ti<^ed. in f£ simple, with a geaaSwunn^, but if 
the appellant shall fail to make such payment, or ten- 
der, within the time aforesaid, that his bill in tfiat case 
shall stand dismissed with costs. But if either jMurty 
shall, upon this decree being certified to the High 
Court of Chancery, apply to that Court, and desire a 
new inquiry to be made by a jury, at his expense, 
what was tfie specie value of the land on the last day 
o^ December^ 1779, an issue shall be made up, and 
directed to be tried by a jury, to ascertain such value, 
[ 106 3 at that period; which being tried and certified to the 
satisfaction of the said High Court of Chancery, shall 
stand as the rule of compensation, instead of the for- 
mer valuation, and with the interest thereon from die 
said last day of December^ \119^ after deducting the 
eighteen pounds paid, be paid or tendered to the ap- 
pellee Boger Atkmsortj within such reasonable time as 
^all tfien be allowed by the said Court, to entitle him 
to the conveyance m the above decree mentioned, or 
object him to the conaequencb thereia stated in case 
of hisdefault.''(l) 



(I) Taliaferro ▼. Minor, 1 Ca«. 534. 532. 
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Maetin & William Picket v. James Dow- 

DALL. 

Lord Fairfax had a rig^t to establish rules of office for grant- Pigkit 
in^ lands wi&in the Northern Neck$ and in case of for- vA another 
feiture incurred by non-compliance with those rules, he ivj^'^j^ 
was at liberty to grant the same laws to other persons. 
The issuing of a warrant to a second applicant, was a suffi- 
cient evidence of his intention to take advantage of the 
forfeiture. 

An entry by lord Fairfax for a forfeiture was not necessary, 
except wliere a grant had been made to the person incur- 
ring the forfeiture. 

Persons taking up lands in the Northerrp Neck, are to be pre- 
sumed conversant of the rules of the office. 

Where the owner of a survey has forfeited his right, by not 
obtaining a grant within tne time prescribed, notice to a 
subsequent applicant will not affect his title, unless the 
original claimant was prevented by fraud from perfecting 
his title. 

A grant relates back to the warrant, which is the inception 
of title ; but not if it would work an injury to others, bv 
destroying intervening rights fairly and legally acauiredf. 

Legal rights, once vested, must be legally divestea; but 
equitable rights may be lost by abandonment. 

This was an appeal from the High Court of Chan- 
cery, in a suit brought by the appellee against the ap- 
pellants^ for the conveyance of two tracts of land. 
The case was as follows : James Crap^ in the year 
1741, obtained a warrant from the office of lord Fair- 
fax^ for surveying a certain parcel of land lying in the 
Northern Neck. The survey was made and return- 
ed in the same year, but no further steps were taken 
towards obtaining a grant by Crap^ who died in 1773. 
His son assigned all his right in the said land to the 
appellee, not considering it worth the expense of ob- 
taining a grant. It appears by the deposition of one 
witness, that the appellee applied at the office for the 
papers, (but at what time is not stated,) and that they 
could not be then found ; but they were afterwards 
found in the year 1786, or in 1787. A grant of the 

Vol. IL— T 
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1795. land to Crap was made out and registered in the Pro- 
prietor^s office, but it was never executed by lord 



Picket Fairfox. In December 1788, the appellee applied for 
and another ^^^ obtained a grant for these lauds from the Com- 

OowDAix. monweahh's land office. 

In 1762, the father of the appellants obtained a war- 
rant from the Proprietor's office^ and surveyed 243 
acres, part of the land surveyed by Crap^ for which 
a grant was made by lord Fairfaol^ to Martin Picket^ 
one of the appellants, in the year 1780. In 1779, the 
other appellant William Picket ^ also procured a war- 
rant, and surveyed 420 acres adjoining the above, 
[ 107 3 which includes the balance of the land claimed by flie 
appellee, for which he obtained a grant from lord 
Fairfax in the year 1 780- 

The appellee charges in his bill, that the appellants 
and their father had ndtice of the title of Crc^^ before 
they surveyed the land in question, but this is denied 
by their answers, and no proof of it is made. 

It appears that lord Fairfax established sundry 
rules in his office, respecting the terms on which lands 
might be acquired in the Northern Nedk. Amtm^t 
others, the following was inserted In'btife 6f his 6lfltfy 
books, which was begun in the year 1734, vit. " niles 
of the office. That the entries are not demandable 
after being made six months, or the warrants taken 
out to continue longer than six months iti frSrce, un- 
less renewed, or consented to, by the Proprietor or 
agent.'^ It is proved by sundry depositions, that at 
different periods from the year 1740, to the year 
1764, notices were given by lord Fairfax in the public 
news-papers, and else where, calling up6n all persons 
entitled to entries and surveys, to come forward within 
a limited time, and pay the composition and office 
fees, and receive their grants, or that their rights 
would be considered as forfeited, and revested in the 
Proprietor. There is also strong proof, in the record, 
of abandonment of the land in question both by old 
Crap^ and by his son; after his death on account of 
the indifferent quality 6f the land, and the expense of 
obtaining a grant. 
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The HIGH COURT OF CHANCERY, being 1795. 
of opinion, ^^ that the grant to the plaintiff of the land 



to which h^ is entitled ought to have relation tp the picket 
time of the warrant, by authority of which the said ***^ another 
land was surveyed, so as to be prior in effect to the DowiJali^ 
title of the defendants, both of whon> had notice of 
that warrant and survey before the grants under which 
they clakn'^ decreed, that the defendants should con- 
vey to the plaiqtiff, at his costs, with warranty against 
themselves and aU persons claiming under them, their 
fi^t and title in and to the land lying within certain 
bounds therein described, comprehended within the 
limits of Crapes survey, and deliver possession to the 
plaintiff of so much of the said land as they hold, and 
account with, and pay to him, the rents and profits 
thereof, from the 10th day. of August^ 1789 ; from 
which decree, an appeal was prayed. 

Marshall^ for the appellants. 

The rule of lord FairfaaPs office was, that those 
who did not, within six months, perfect tiieir titles to 
lands for which entries had been made, could not af- 
terwards demand a grant, unless the same was con- 
sented to by the Proprietor. They were considered C ^^^ 3 
as having abandoned their right, and the estate revest- 
ed in the Proprietor^ who might grant the land to any 
other person. This rule is proved to have subsisted 
so early as the year 1 734» of which the people in that 
District were constantly notified by advertisements 
inserted in the gazettes, and publicly posted up in 
the different counties. This rule being entered in the 
front of one of the entry books in the Proprietor's 
office, those who applied there to take up unappro- 
priated lands, must be presumed to have had notice 
of it. The existence of the rule is further establish- 
ed by the depositions of many witnesses, and is fur- 
ther strengthened by a consideration of lord Fairfaxes 
situation. Possessed of a very extensive territory, the 
value of which depended entirely upon its being par- 
celled out amongst those who, as a retribution there- 
fw, were to pay him certain quit-rents, his revenue, 
as well as the means of supporting his office, depend- 
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1795. cd upon the receipt of his fees, and of the stipulated 
rents, neither of which could be demanded, untU after 



Picket a grant Had been made* It would have been highly 
and another tinreasonablc, that after a warrant had issued, the per- 
DowsALL. son owning it should suffer it to lie dormant for many 
years, without going on to acquire the legal estate^ 
and yet keeping off other applicants. I contend there- 
fore, that Crap^ by the rules of the office, forfeited all 
right to the land, and that the Proprietor might legally 
make any other appropriation of it. But indepen- 
dently of this point, I consider that the right of Crap 
was lost by abandonment, and rely for evidence of his 
intention to abandon, not only upon his declarations, 
as proved in the cause, but .upon the unreasonable 
length of time which elapsed between the issuing of 
the warrant to him, and that to the appellants, during 
which period, he seems to have shewn no disposition 
to obtain a grant. 

I should insist, if it were necessary, that the appel- 
lants were purchasers without notice ; for though it is 
proved that they had heard that Crap had taken up 
land, yet it does not appear that they knew it to be 
the land in dispute. 

But I do not wish to rely upon this, because I con- 
tend first, that the right of Crap was completely lost 
by forfeiture, and secondly, if not so lost, yet a Court 
of Equity will never set up this dormant right in fa- 
vour of a man who has been guilty of such inexcusa- 
ble neglect, and who has lain by and permitted the 
appellants to take up and enjoy the land. 

Campbell^ for the appellee. 

I shall consider the title of DctwdcdL 

1st. As it stands under the law. 
[ 409 ] 2dly. As affected by the acts of the parties. 

And first, as it stands under the law. The rule 
laid down by the Chancellor is, that the grant has re- 
lation back to the warrant, which is the inception of 
the tide ; gives authority to the public surveyor to 
lay off certain lands for a particular individual, and is 
in short the first and best evidence of a title, acquired, 
either with, or without consideration. The grant is 



OCTOBER TERM. iU 

t 

only evidence of a pre-existing right. But the objec- 1795. 
tion to this commencement of our title is, that a for- 



feiture had, in the mean time incurred, and therefore, pickbt 
a relation to the warrant would be improper. The "^ "^f^^ 
forfeiture was produced by a non-compliance with the DownAit. 
rules of the office ; but what were those rules ? One 
witness speaks of them as having been written in one 
of the entry books in lord Fairfax? s office, requiring 
persons to complete their titles within six months. 
Another, speaks of an advertisement of the PropHe- 
tor^s in 1765, requiring all persons having claims to 
grants, to come in before September 176i5, pay the 
fees and composition, and receive tfieir grants. Ano- 
ther witness speaks of an advertisement between the 
years 1740 and 1746, to the like effect, but fixing no 
time within which the parties ware required to com- 
plete their titles. Another witness says, that even if 
all these requisites had been complied with, it was in 
the election of lord Fairfax to make the grant, or not, 
as he pleased. Thus we see, that the rules and cus- 
toms of the office are so vaguely stated^ that no reli- 
ance can be placed in them. But the Legislature, 
by the Act of 1786, ch. S. has regulated all these sur- 
veys, and referring back to the warrants and surveys, 
confirms the titles. But let me ask whether lord Fair- 
fax^ who in this respect is to be considered as a pri- 
vate individual, had any right to establish rules of 
property, oppressive in Aemseives, and not warrant- 
ed by the municipal laws of the country. He was at 
liberty to sell upon what terms he pleased. But hav- 
ing sold, he was as much subject to those laws and 
rules which prevail in contracts between other indi- 
viduals, as any other citizen was. He could not set 
up rules of his own to produce forfeitures not sanc- 
tioned by the common or statute laws of the land. 
Neither could his particular situation warrant it. If 
a private individual should sell land, and stipulate for 
payment by a certain day, under any conditions what- 
ever, he is as much injured by a non-compliance with 
the contract on the part of the vendee as the Proprie- 
tor was. Yet if the purchaser, withia a reasonable 
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1790. time, should ofter to pay, a Court of Equity wotdd re- 

^.^......^ lieve against the legal C(xisequences of his breach of 

pkkst contract, and compel a conveyance. 

•nd Mother Secondly. How is the title oflhwdail affected by 

DowiiW the acts of the parties ? 

[ 110 ] The grants to the appellants, it is contended, de- 
stroys our right. But the loss of the papers which 
prevented Ikrwdtdl from caveating the appellants, was 
such an accidofit, as a Court of rlquity ought to re- 
lieve against, and therefore the title d£ the appellants, 
as opposed to that of the appellee, will be considered 
as if no grant had been made. It is evident that 
lord FcArfax did not suppose he was granting to the 
appellants lands claimed by the appellee, because it 
was his custom always to recite the forfeiture, where 
one had taken fdace. 

But it is said that Crap abandoned his right. Sup- 

Sise he did ; did this give a right to the appellants ? 
e once had a title, which he has neither given nor 
sold to them. He has in short done nothing to divest 
himself, or to vest an interest in any other person. If 
he chose not to occupy it, did the appellants /thereby 
gain a right to it ? Surely not. As to notice to the ap- 
pellants, 1 consider it to be clearly proved. 

Marshall^ in reply.-*— It is not proved, (I conceive) 
that an application was made by the appellee for th^ 
papers before the transfer from Crap to DowdaUj and 
therefore, the argument of abandonment by Crap is 
not repelled. 

It is true, that the grant relates back to the warranty 
in cases unattended by circumstances which would 
render the relation improper ; as if the sale be condi- 
tional, or relinquished, and a grant is made in the 
mean time to another, this relation, to destroy the in- 
termediate right, could never be admitted. 

As to the rule, it was entered in a book kept in the 
Proprietor's office, which was open to the inspection 
of all persons applying there to take up land. It is^ 
traced back to the year 1734^ long before die date of 
Crapes warrant, and therefore, it was not, as Mr. 
Campbell supposes, an arbitrary rule, made by the 
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Proprietor for the purpose of forfeiting rights acquired HyWi. 
under prior agreements with himself. But I ask, was 



not the rule a reasonable one? If dormant rights were piosn 
permitted at any time to be revived, and to relate back ""^ ^ott^ 
to the warrant, no person could with safety have ven^ Bow^axs. 
tured to take up lands within that disi^ct; which 
would not only have been injurious to the Proprii^or^ 
but would have produced a great public tniscbief* If 
a grant had been made to Crapy he would have fcMr- 
feited the land by non-payment of the quitraits for 
three years. Can he then be in a better situation by 
having violated his engagements ; or ought he thus 
to gain a ^benefit to hiratseU*, and to impose an injury 
upon another by his own default ? If the forfeiture f 1 1 1 1 
were out of the qui^tion^ yet I would rely upon these 
considerations as efficient to deprive D&w(hUo{the 
equity he asks for, upon the supposition of an implied 
contract. Iv is said, the rule appeals by the levidenoe 
to be very 4incertain. This is not the case. The 
rule itself, as taken literally from the book in which 
it was entered, is an exhibit in the cause. The ad- 
vertisements of lord Fairfdx were not intended to es* 
^blish a rule. He had a right to avail himself of the 
forfeiture, without giving the parties an opportunity of 
preventing it. These advisements were intended 
as an indulgence to those who had not complied with 
the rules of of&oe, by panting them a further time to 
come in and avoid the consequences of the forfeiture, 
which had incurred. But they did not alter, or do 
away, the rule. 

The Act of 1786 might be objected to, upon the 
ground, that the Legislature could not grant away the 
property of lord Fairfax any more than it could that 
of any other individual. But it is unnecessary to stir 
that question. It is evident, that that law does not 
mean to kuthorise the Register to issue a patent for 
lands, which had before been granted by the Proprietor. 

TwE President.— It is surely unnecessary to la- 
bour this point, as it is too plain to be argued. The 
Act of 1786 is not to be construed to extend to cases 
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1795. where a grant had been previously made by lord 

, Fairfax. 



PiCXR 

and another MavshM.'^As to the forfeiture not being recited 
Do^Au. in the grant to the appellants, I am inclined to think 
that this was never done, but where prior grants had 
been made and forfeited, as for non-payment of quit- 
rents, not seating, and the like ; and it was done in 
those cases, because, if the forfeiture were not recited, 
the former grant might prevail over the latter. But 
this was not done, I believe, where the forfeiture ac- 
crued in consequence of a non-compliance with the 
rules of office, in the earlier stages towards a title. 

But if an actual forfeiture had not taken place, yet 
I contend that the conduct of Crap^ and of Dowdallf 
has deprived them of all claim upon the equity of this 
Court. This is not a contest between lord Fairfax 
and Crap^ but between two purchasers under lord 
Fairfax. How is it, that a prior mortgagee, standing 
by, and permitting another to throw away his money 
upon the same security, without disclosing his mort- 
gage, shall be postponed? The principle of that case 
applies to the present. For Crap having notice (as is 
to be pre3umed) of the rule, and that many others 
might apply for a warrant to survey the same land, 
[ lis ] without a possibility of knowing what former appro- 
priations had been made of it, he takes no step to per- 
fect his title, and to remove this difficulty out of the 
way of other applicants. Lord Fairfax could not 
have compelled tfiose to receive grants who had ob- 
tained warrants ; but they might have abandoned the 
property if they pleased, and their refusing to abide 
by the rules of the office, was all they could do t0 
evince their intended derelictioi^, 

Fleming J. — When lord Fairfax established an 
office, for the purpose of parcelling out the lands in 
that extensive territory, some rules were necessary ; 
and, as he differed from other individuals in the extent 
and nature of his property, those rules would of course 
he general. I think he had a right to escabUsh such 
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rules as he pleased, if they were reasonable. The 1795. 
one in question was established so long ago as the __..^ 
year 1734, long antecedent to Crap' ^ warrant. It picket 
was, I think, considering lord FairfaxU situation, a "** *"°^*'^'' 
reasonable regulation ; and it is to be presumed that it Dowdali. 
was known to all persons %vho took up land within 
that district of country. The revenue of the Proprie- 
tor depended upon his quit rents, which not being de- 
mandable before a grant was made, it was proper that 
the party should, within a limited time, place himself 
in such a situation, as to render the contract as obli- 
gatory upon himself as it was upon lord Fairfax^ or 
that he should leave the property open for subsequent 
appropriations. Crap made his entry in 1741, and 
died in 1773, so that thirty-two years elapsed, during 
which time he took no step towards perfecting his 
title. If in his life-time he had obtained a grant, he 
would have forfeited his estate by the non-payment of 
quit-rents for three years, and it is unreasonable that 
by his own neglect he should better his situation, and 
subject the other party to the contract to an inconve- 
nience resulting from that neglect. More especially 
in this case, when that other party had notified his in- 
tention to avail himself of the forfeiture, unless the in- 
dulgence then held out was accepted, and the terms 
of it complied with, within a reasonable time. I am 
therefore of opinion, that the riffht of Crap was lost 
by his neglect, and that lord Fairfax might legally 
grant the land to the appellants, or to any other person. 

Carrington J.— -I consider this case to be so 
extremely clear, that it canhot be made more so by ♦ 
argument. The appellee having forfeited any right 
which he ever had to the land in question, by the most 
unreasonable negligence, has no gcound upon which 
to establish an equity, that can entitle him to the 
relief afforded him by the decree. I think the decree 
ought to be reversed. 

The President. — The appellants have obtained QllS j 
tides to the land in question^ prior in time to that of 
Vol. 1L— U 
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1796, Dawdall^ and consequently have the law in their fa- 
vor. Has Dowdall superior equity to them, which 



PicKBT shall warrant this Court in depriving them of the ir 
and raotber j^gai estate? What is it he asks? That the posterior 
DswDAu. title, which he acquired by his patent, should relate 
back to the warrant, which was the inception of that 
title, so as to destroy the intervening right of the ap- 
pellants. There are such things as relations in law ; 
but they are legal fictions, invented for the purposes of 
justice, and not to work an injury to innocent third 
persons, who in the mean time have fairly and legally 
acquired a title to the subject in controversy. But 
if the doctrine were applicable to this case, there can 
be no question, but that Dowdall might have availed 
himself of it at Law, and could not require the inter- 
ference of a Court of Equity. 

This brings us to inquire into the conduct of the 
parties. Has Crap done all in his power to intitle 
himself to a grant, or has he so conducted himself as 
to have deprived himself of such a right? If he has 
done all that it was necessary for him to do; then, as 
to lord PaxrfaXs the Court would consider Dotudall 
as standing in the same situation, as if a grant had 
actually been made to him. But so far from it, he 
has done nothing which, by the conditions under 
which he purchased, he ought to have performed, 
and therefore he has not even acquired an equitable 
right. It is objected, that the rules of the Proprietor's 
office were not only arbitrary and uncertain, but were 
locked up in secrecy. The answer given to this was 
complete : they were made as public as they could be, 
and were reasonable in themselves. I have always 
been of opinion that lord Fairfax was to be consider- 
ed precisely in the same situation as any other citi- 
zen — that he held his lands under the grant made 
to him as other citizens did. But his situation in the 
mode of parcelling out his lands was very different. He 
was the Proprietor of an extensive country, and there* 
fore he could not make particular agreements with 
the diflferent individuals who desired to purchase por- 
tions of his lands. On this account he established an 
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office, employed different officers to transact the busi- 1795. 
ness of it, and laid down certain general rules defining -..«««...« 
the terms upon which he would grant his lands; and picket 
in forming those regulations, he appears to have assi- •~' "«**»« 
milated them as nearly as possible to those established Dovbavk. 
in the Crown Office with respect to lands lying in the 
other parts of Ftrginia. How can those rules be call- 
ed secret, which were published in the entry books 
in the office, and which were open to the inspection of f 1 14 1 
all pers<His applying for land. It is not unreasonable 
to say, that Crap must have known of the rule. He 
knew that the land was not to be given ; he made no 
special contract with lord Fairfax respecting it ; and 
it therefore became necessary for him to know upon 
ivhat terms he did purchase ; and in procuring this 
information, he must have got notice of the rule in 
question. Besides, he proceeded some steps in con- 
formity with the rule. He obtained a warrant, and 
procured it to be surveyed, though not in time. As 
to the reasonableness of the rule, it is nothing to this 
Court. Crap was at liberty to purchase under it, or 
to let it alone if he did not like the terms. The par- 
ties were the proper, and the only judges of this. Crap 
having surveyed the land, went no farther. He paid 
neither fees nor composition, and consequently de- 

f rived lord Fairfax of such a portion of his revenue. 
[ow then can we consider him as standing in the 
same situation as if he had actually obtained a grant? 
It was objected, that lord Fairfax should have made 
ah entry to complete the forfeiture, or should have 
done some act tantamount to an entry. This might 
have been necessary, if he had made a grant to the 
appellee, and the forfeiture had incurred afterwards, 
as for non-payment of quit-rents. It was not neces- 
sary where the legal estate had never been out of him. 
But if it were, I think he did an act tantamount to an 
entry, by granting warrants to the twoPicketsto survey 
the land for themselves. As to the custom of reci- 
ting in subsequent grants the prior forfeiture, I suppose 
it was similar to that which prevailed in the Crown 
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1795. Office, and there it was never done but in cases where 
there had been a prior grant. 



PicKJsT Concerning the advertisements of lord Fairfax^ I 
and mother ^^ ^^^ ^j^j^^j^ j^^ ^^^ j^ ^^^ manner obliged to give 

DowDALL. the notice for which they were intended. It was 
Crapes duty to perform the conditions which the rules 
of the office imposed, by paying the composition, and 
applying for his grant. This he was at least bound 
to do \vtthin a reasonable ' time, and before the land 
was re-granted. The advertisements held out an in- 
dulgence, which not having been accepted, nor the 
terms of it complied with, diminishes still more the 
claim of Dowdall to the relief of a Court of Equity. 
It is true, that the appellants did not strictly comply 
with the rules of the office, and of course they were 
liable to the legal effect of such conduct, if a warrant 
had been granted to another. But this was notxlone; 
lord Fairfax, exercising a power which belonged to 
him, waved the forfeiture, and as a proof that he had 
done so, executed grants to them. 

f 115 3 I think the abandonment by Crap is filUy proved. 
It is true that legal rights once vested, must be legal- 
ly divested ; but equitable rights may be lost by de- 
reliction. 

It is unnecessary to inquire if the Pickets had no- 
tice of Crapl^s title ; since if they had, it could not 
have affected them, unless Dowdall had been prevent- 
ed by fraud from obtaining a legal title. 

Upon the whole, I am of opinion, that the appel- 
lants have superior equity on their side, especially 
against Dowdall^ who seems to have come into the 
dispute as a volunteer, under an idea, that the Act of 
1786 had given him a chance. But it is too clear, 
that that Act cannot apply to cases where grants had 
been made by the Proprietor. 

THE OPINION of the COURT is, « that the ap- 
pellee's grant in the year 1788, ought not to have re- 
lation to the time of the warrant, by authority of which 
the land was surveyed, dated in 1741, so as to be 
prior in effect to the intervening title of the appellants; 
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because relation being a legal fiction, adopted for the 1795. 
furtherance of justice, is not to be admitted in any 



case to produce wrong and injury to others, nor parti- picket 
cularlv in this case, where that relation comprehends •**** another 
a period of forty -seven years, and tends to establish a dowdaix^ 
dormant claim in equity, never perfected by James 
Crap the elder, by paying the office fees and compo- 
sition, so as to entitle himself to a grant of the land, 
but on the contrary forfeited and abandoned by him, 
and by his heir after his death, as being not worth the 
pursuit, in consequence of which the Proprietor 
might lawfully grant the lands to another, and accord- ' 

ingly did grant them to the appellants, whose conduct 
in obtaining their said grants and legal preference ap- 
pears to have been fair and irreproachable, so as to 
entitle them to more equity than the appellee, who 
became a volunteer for reviving this dormant and 
abandoned claim, some years after the date of the 
grants to the appellants, and that the said decree is 



erroneous.'^ 



Decree reversed with costs, and the bill dismissed 
with the costs of the Court of Chancery.(l) 



(1) JVehon v. Suddarth, 1 Hen. & Munf. 350. JVbland^, CrwmotU, 
4 Mani. 155. 173. 



Johnson v. Bcffincton. [ 116 ] 

It is no objection to the title, that the survey contains more Joewaow 
land than the quantity specified in the warrant. BurmraTow. 

The Act of 1785, c, 47 y relates merely to the unappropriated 
lands within the Northern Neck, and therefore it does not 
authorise the granting of lands for which warrants were 
issued by the Proprietor, although they were liable to for- 
feiture by the rules of the office, unless the Proprietor had 
shown an intention to take advantage of the forfeiture. 
Such titles were confirmed by the Act of 1786, c. 3. But 
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1795. ^^'^ ^^^ ^^^^ '^^^ authorise the Register to make grants in 

_^ cases where warrants had been previously issued by lord 

Fairfax to other persons. 



JoHirsoir 

V. 
BUFFIK&TON. 



This was an appeal from the High Court of Chan- 
cery, affirming a decree of the County Court of ffamp- 
shtrcy wherein the appellee was plaintiff. The case 
was as follows : Peter Peters^ in the year 1753, ob- 
tained from the Lord Proprietor of the Northern Neck^ 
a warrant to survey a tract of land within that Dis- 
trict, which by his direction was surveyed for a cer- 
tain Frederick Unrod^ an indented servant of the said 
Peter^s ; but by the mistake of the said surveyor, (as 
the bill charges,) he was called Finegard instead of 
Unrod. No patent was obtained from the Proprietor 
in the life-time of Unrod^ who died many years ago, 
leaving a son Jacobs then an infant, who was by his 
mother sent into Pennsylvania^ and there bound out 
an apprentice ; he resided in that State always after- 
wards, and sold his right to Buffington in 1770. 

Johnson made an entry with the surveyor, for 219 
acres, part of this land, under the Act of 1783, and 
having obtained a patent from the Register's office in 
1789, brought an ejectment against Buffington^ and 
recovered a judgment. The prayer of the bill was 
for an injunction, and for a conveyance, both of which 
were decreed by the County Court, from which an 
appeal was granted to the High Court of Chancery. 
That Court being of opinion, that the equitable right 
of the appellee to the land in controversy, derived to 
him from the heir at law of the person for whom the 
land had been surveyed, was preserved by the Acts 
of 1786, 1788, and 1790, and consequently was not 
subject to the entry and location of the appellant, 
which was posterior to the survey, affirmed the decree 
of the County -Court from which an appeal was pray- 
ed to this Court. 

Lee^ for the appellant. 

Whether, in a case like the present, a Court of 
Equity will interfere, and take from Johnson his legal 
title la an important question. The decree seems bot- 
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tomed upon an opinion, that the equitable right of 170S. 
Buffington was revived and preserved by the Act of 



Assembly passed in 1786, Ch. 3, and the subsequent immmTs 
Act continuing the operation of that law. But before BOTPwoToir. 
I consider the operation of those laws, I will premise 
some objections against the interference of the Court 
of Chancery. In the first place, the warrant has not r nyl 
been so complied with as to entitle the party to claim 
a grant. The warrant was to survey 300 acres of land, 
instead of which, a plat for 450 acres was returned. 
Though this objection would have been done away, 
had lord Fairfax made a grants it is now in full force 
where an application is made to this Court to compel 
a conveyance. The warrant was not pursued in ano* 
ther instance ; the length and breadth of the tract as 
delineated in the plat, do not bear that proportion to 
each other, which the warrant required. Neither are 
the names of the chain carriers inserted in the survey. 
These objections, when considered together with the 
neglect of Uhrodtaind Buffington^ in not perfecting this 
dormant title, are sufficient to deprive the appellee of 
the aid of a Court of Equity. It may also be seriously 
questioned, whether Finegard, in whose name the 
survey was made, is the same person as Uhrody and . 
if so, there is an outstanding title in Unrod^ which 
Vinegard could not transfer to Buffington. 

I come now to consider the Acts of Assembly. 
The first which passed upon this subject was in 1785, 
Ch. 47. The y&i/rfA section, after reciting, that since 
the death of the Proprietor of the Northern JVeck^ no 
mode had been adopted to enable persons, having 
made entries before or since his death, to obtain 
tides for the same, declares, " that where any surveys 
have been heretofore made, or hereafter shall be made 
under entries made in. the life of the said Proprie- 
tor^ or under entries made with the surveyor of any 
county, under the Act of Assembly aforesaid,* and 
which have been returned to the said Proprietary office, 



* Oo^jKsr nm. 0. 3d. 



ISS COURT OF APPEALS, 



/ 



1795. ^^ ^^^11 hereafter be returned to the Register's office, 
the Register shall make out grants therefor, to bear 



joBKBoir teste under the hand of the Governor, and the seal of 
^- this Commonwealth, in the same manner as is by law 
' directed in cases of other unappropriated lands ; and 
the surveyors with whom such entries have been 
made, are hereby directed and empowered, to pro- 
ceed to survey and record the same, and to make re- 
turn of such surveys to the Register's office, in the 
same manner, and within the same time as is, or shall 
be, directed in cases of warrants issued for other un- 
appropriated lands within this Commonwealth, and 
thereupon grants shall issue in the manner herein be- 
fore directed.'' 

This law is to be construed either in a general or 
in a restrained sense. I contend for the latter, because 
r 1 18 3 of the inconvenience which would arise, if it were con- 
sidered as intended to set up obsolete claims not car* 
ried into grant, and which were fortified by the rules 
of the Proprietor's office ; but more especially, in 
cases, where such claims would by relation destroy 
posterior grants. The inconvenience which the pre- 
amble of that law states, is, that by the death of lord 
Fairfax^ many persons who had made surveys upon 
warrants issued from the Proprietor's office, could 
not obtain grants. The intention of the Legislature 
was to provide a remedy, not for those who bad for- 
forfeited their titles by a non-compliance with the rules 
of the office, but for those who, by the death of lord 
Fairfax^ had been prevented from obtaining grants 
upon entries made with the surveyors, under the Act 
of 1782, Ch. 33, ^ 3 , which enacts, ^< that all entries 
made with the surveyors of the counties within the 
Northern Neck^ and returned to the office, fc^merly 
kept by the said Thomas Ijyrd Fairfax^ shall be held, 
deemed and taken as good and valid in law, as those 
heretofore made under the direction of the said 7%o- 
mas Lord Fairfax^ until some mode shall be taken 
up and adopted by the Creneral Assembly concerning 
the territory of the Northern Neck?^ The Act <m 
1786, Ch. S, relates entirely to surveys thereafter tq 
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be returned. The words of the law arCj " that the 1795. 
owners of entries for lands within the District of the . 

Northern JSteck^ regularly made before the 17th day jomraov 
of October^ in the year of our Lord 1785, shall proceed Bupra^Ttor 
to survey the same, which surveys, together with 
those already made upon like entries, shall be return- 
ed into the Register's office, on or before the 1st day 
of October^ 1788, and on failure, such entries are 
hereby declared void, and the lands liable to be loca- 
ted in the sam^ manner, as other unappropriated lands 
within the said District.^' 

If the Legislature intended to give validity to claims 
which bad been forfeited and entirely gone, so as to 
do away posterior rights fairly and legally acquired, I 
should question very much the validity of such a law. 
But the Legislature is not to be presumed to have ' 

intended an act so fraught with iniqiiity, and there- 
fore, to avoid such a conclusion, the Court will give to 
the law the limited construction for which I contend. 

fFilUamSj for the appellee. 

Whatever exposition the Court may incline to give 
to the different Acts of Assembly, yet I contend that 
Johnson can derive no right under them. The ques- ' 

tion is between Johnson^ whose title is acquired under 
the Legislature of Firginia^ and Buffington claiming 
under the Proprietor. Though lord Fairfax should f 110 1 
be admitted to have possessed a right of availing: him- 
self of the supposed forfeiture occasioned by Buffing- 
tor^s not complyinf^ with the rules of the office, yet as 
he never did any act evincing such an intention, (as 
by making a grant to some other person,) the argu- 
ment respecting the forfeiture cannot avail the appel- 
lant. The Legislature could not by aqy law dispose of 
the rights of lord FairfaoQ^ any more than they could 
dispose of the rights of other individuals, and conse* 
quently, Johnson^ not claiming under Idrd Fairfax^ 
cannot set up a title to destroy one derived undef 
him, and still subsisting. Again, admitting a right 
in the Legislature to dispose of the pi'operty of lord 
Fairfax ; the Act of 1782, which is the source, from 
which the inceptive right of Johnson flows^ does not 

Vol. II X 
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1795. warrant the title which he now sets up. The Act 
provides a mode by which a right to the unapprdpri- 



joHKsoN ated lands in the /Northern Neck might be acquired. 

BoFFisGTow. ^"^ ^^ ^^"^ ^" question had been previously appro- 
" ', priaied by lord Fairfax^ wlio, had a right to wave the 
forfeiture if he pleased. Indeed I do not think he 
could have availed himself of it, since Unrod was an 
infant at the death of his father, and alwavs afterwards 
resided out of this State. 

I admit that where the equity is equal, and one of 
the parties has also the law in his favour, he shall 

firevail. But if the legal title has been obtained by 
raud, or, as in this case, by taking an advantage of 
one labouring under a legal disability, he will not have 
the benefit of this advantage. 

As to the identity of Unrod^ I consider it to be fully 
established by the evidence. The objection to the 
variance between the warrant and the survey could 
only be a question between lord Fairfax and Uhfodf 
not between the appellant, who claims under the 
Commonwealth, and the appellee claiming under lord 
Fair/ax. 

The construction given to the Act of 1785, by Mr. 
Ijee^ seems to me to be a very unreasonable one. For 
if the Legislature considered entries not surveyed as 
worthy of being saved from forfeiture, ^ fortiori^ they 
would save titles still nearer a state of perfection, 
namely, entries then actually surveyed. 

Lee^ in reply. — If it be true, that the appelant 
could derive no title under the Legislature of Virgi- 
nia^ the application to a Court of Equity was unne- 
cessary, since he might have effectually defended him- 
- self at Law; and therefore the Court should have dis- 
missed the bill. 
C laO] The possession of Btcffington is by no means a 
continuation of Unrod^s possession. He was an un- 
authorised occupant of the land, and being there, he 
ptirchased up this obsolete claim of Unrod^s, in order 
to bolster up a right founded merely in possession. 

Fleming J.— After stating the case, proceeded ; 
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The first objectidn made by the counsel for the appel- 1795. 
lant, was, that the survey did not pursue the war- .^__«. 
rant. But I think there is no weight in this, as the Johnson 
variance is only in the quantity. If the land had been bufmnoton. 
imperfectly described, it might have been fataL 

The second objection was, that the Act of 1785, 
only resj^ected cases where surveys had been made. 
I am clearly of opinion, that this act, notwithstanding 
the title of it, relates as well to entries as surveys, and 
comprehends the present case. Unrod, (who I am 
satisfied is the same person as Vinegard^) most cer- 
tainly forfeited his right to a grant, if lord Fairfaxh?^ 
evinced an intention of availing himself of it, but not 
having done so, the land is to be considered as appro- 
priated, and therefore, could not be regranted by the 
Coraipon wealth under the Act of 1785. 

Carrington L — I have no doubt but that Unrod 
and Vinegard are the same persons, nor do I consider 
the variance between the warrant and survey, as to 
the quantity, as being of any consequence. The title 
of Unrod W2is prior to that of Johnson; and since it 
was not defeated by any act of lord Fairfax, in taking 
advantage of .the forfeiture, the land could not be con- 
sidered as unappropriated^ and as such subject to be 
granted under the Act of 1785. 

The President.— I feel no difficulty about the 
variance in the name of Unrod, nor in the quantity of 
land. According to the decision in the case of Picket 
v. Dawdall, it follows, that the right of Unrod was 
liable to forfeiture by the failure to apply for a grant 
within the time limited by the rules of the office, and 
by the non-payment of the composition aqd office 
fees. But as lord Fairfax did no act manifesting an 
intention to avail himself of the forfeiture, the title of 
r/wrorf rested upon his survey until 1786, and was 
confirmed by that act, which limited no time for the 
payment of the composition and fees. The Act of 
1786, relates, 1st, to entries, 2dly, to surveys not re- 
turned; and 3dly, to surveys returned, and ungranted. 
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4795. The Act of 1788, Ch. 20, continues that of 1786, as 
to entries and surveys, and comprehends the three 



joRiTfiov branches of the latter law. 
BufFiasTow ^^* ^^ contended that the construction of the Act 
r ISl 1 ^^ ^"^^^ might be either extended or narrowed, and 
*• supposed that the latter was most consistent with the 

justice of the case, and the intention of the Legisla- 
ture. My opinion is directly otherwise ; and in this 
particular case I should feel very litde disposed to 
nsurrow the construction, when I consider that Unrod 
was an infant for many years after the death of his an- 
cestor, and that he resided during that time and after- 
wards out of this State. It is immaterial to decide 
whether the Commonwealth did, or did not, succeed 
to the rights of the proprietor, in cases of ungranted 
laYids. If she did, yet no advantage has been taken of 
the forfeiture by her. If she did not succeed to them, 
then the land was legally appropriated by lord Fair- 
fax^ and consequently could not under the Act of 
1785 be granted to any other person. 

Decree affirmed.(l) 

1 Alexander v. Chreenup, 1 Maof. 134. 142. Mkmd ▼. Cronrweli, 4 Munf. 
X55. 172. 



CuRRT V. Burns. 

Curat In 1756, a warrant from the office of the proprietor of the 
_^- Northern Neck issued to B. which was surveyed in 1757. 

In 1768 the same land was surveyed for C. by a special or- 
der of the proprietor. In 1770, and not before, B, tendered 
the composition and office fees, and demanded a grant, 
which was refused. A few 'months after this, a grant was 
made to C. Chancery cannot affi)rd relief to JB. after so 
unreasonable a delay in completing his title. 

This was an appeal from the High Court of Chan- 
cery. The case was as follows: In the, year 1756, 
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Bums obtained a warrant from the proprietor of the 1795, 
Northern JVeck^ and in 1757, after the expiration of 



SIX months from the date of the warrant, he had a cubrt 
survey made for 214 acres, (part of which is the land ^^^^ 
in controversy) which was returned to the Proprietor^ s 
office. 

In the year 1768, by the direction of lord Fairfax^ 
one of his surveyors surveyed 140 acres, (part of 
Bums^s 214 acres,) for Curry, who was at that time 
an infant. In September 1770, a grant issued to Cur- 
ry^ and in the month oiMay preceding, Burns offered 
to pay the composition money to Brmnt Martin^ the 
agent of the Proprietor y and deroanoed a grant; but 
Martin refused to receive the money, saying that 
Burns was too late. Bums obtained a patent in 1788, 
from the Governor of the Commonwealth, and being 
in possession, Curry brought an ejectment, and reco- 
vered a judgment at Law. Bums filed his bill in Equity 
in the County Court of Berkeley ^ praying for an in- 
junction, and for a conveyance of Currifs legal tide. 
The County Court decreed a perpetual injunction and r ^gg t 
a conveyance, which was affirmed by the High Court- 
of Chancery upon an appeal. 

Lee^ for the appellant. 

Bums having failed to comply with the rules of the 
Proprietor's office by not executing his warrant within 
the limited time, forfeited all the right to which the 
warrant entitled him, and the Proprietor^ having taken 
advantage of the forfeiture, by granting the same land 
to Curry ^ the title of the latter is good against all the 
world. The offer to pay the composition money in 
1770, could not excuse the forfeiture which had taken 
place many years before, since lord Fairfax had, in 
1768', authorised a survey for Curry ^ which was made 
in that year, and in the grant executed to him, the 
survey of Burns, and the forfeiture incurred by him, 
are recited. The Chancellor in this case, as in that 
of Johnson v. Buffington^ has supposed that the Act 
of 1786, relates back to the warrant, and revives all 
those obsolete claims which had not been carried into 
a grant, so as to defeat posterior rights. The patent 
to Bums was obtained from the Register's office in the 
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±795. year 1788, so that the construction of the Act of 1788, 
is not a point in this cause.^ 



CuRRT fFUliamSj for the appellee. 

btows. ^^ '^^^ Fair/ax J from his peculiar situation, was en- 
titled to no exclusive privileges or prerogatives, (which 
it must be admitted he was not,) he was equally bound 
with other individuals, by those general rules and 
principles of law which prevail in cases of contracts 
for the sale of property. If one man agree to sell land 
to another, upon condition that payment be made by 
such a day, though the purchaser should not on that day 
pay the money, yet if in a reasonable time afterwards 
he is ready to comply, he may upon application to a 
Court of Equity compel the seller to make him a con- 
veyance. In this case lord Fairfax agreed to sell the 
[ 123 3 land in question, to Burns^ and received the office fees 
which constituted part of the purchase money. His 
objection to perfecting the contract because certain 
rules were not complied with, ought not to avail him, 
any more than a breach of a conditional sale in the 
case stated, could avail the seller. It is objected, that 
the survey was not returned within the six months 
limited by the rules of the office. Let it be remem- 
bered that the surveyors in the Northern Neck were 
appointed by lord Fairfax himself, and consequently 
that in this part of the business they were his agents 
and representatives. If the survey was not made and 
returned in time, it was not the fault of the individual, 
but of a servant of the Proprietor. Lord Fairfax^ 
after he had received a part of the purchase money, 
might have prevented any person he pleased from ob- 
taining a grant, by directions given to his surveyors 



• Sec. L ** Whereas the law authorising the Register of the land office to 
receive into his office plats and certificates of surveys that have been or^hall 
be made, will expire on the last day (^December, one thousand seven hundred 
and eighty-eight, and it is represented to this General Assembly that many 
persons through unavoidable accidents have been prevented from returning 
their plats and certificates aforesaid, to the Register of the land office, vbereb/ 
their lands may be forfeited : for remedy whereof, Be it enacted by (he Greneral 
Assembly, that the further time of two years, after the passing of this Act shall 
be allowed for returning the same, within which time the Register cf the land 
office, or his deputy, shall receive all plats and certificates of survey, although 
not returned withia the time heretofore limited by law ; itnd such lands sh^l 
not foe considered as forfeited, or liable to forfeiture on that account." 
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to delay making the surveys, or by issuing so many 1795. 

warrants that they could not be surveyed and returned 

in time. The returning of the survey was no part of curbt 
the contract, but was merely directory to the officer, burns. 

But vvhat are those rules of office which are said to 
be violated ? They do not appear in this record, so 
as for the Court to take notice of them. 

In this case Curry appears to be a mere volunteer, 
and to have obtained the land from lord Fairfax as a 
gift. Of course he is in no better situation than lord 
Fairfax would have been. If then the Proprietor 
ought not to have taken advantage of the forfeiture, 
(if any such existed,) so as to grant the land again to 
Curry ^ the Act of 1786, revives and preserves the 
right of the appellee. 

The President. — In Picket v. Dovjdall^ the 
Court determined, that the Act of 1786. did not apply 
to cases where there had been a grant from the Pro- 
prietor. 

Lee, in reply. '—Curry is said to be a volunteer, but 
there is no evidence in the record to support the asser- 
tion. The grant to him is the same in form with all 
the other grants of the Proprietor; it reserves the 
usual quit-rents, and contains the same conditions. 
So that this case is not on that account to be distin- 
guished from the case of Picket v. Dowdall. 

Roane J. — The circumstances of this case are 
less strong against the relief which is asked for, than 
they were in the case of Picket v. DoxvdaU. For, 
first, the forbearance of Bums in coming forward to 
complete his title has not been of so long a duration 
as in that case. Secondly, There is no evidence of 
an abandonment oh the part of Burns of his right to 
the land. Thirdly, there is no proof here, farther flg^j] 
than what is contained in the grant to Curry ^ that any 
advertisement had been published by lord Fairfax 
between the time of Bum^s survey, and that made 
for Cwrry, requiring all those who had surveys to 



V. 

BuBzrs. 
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1795. come forward, and complete their title. This is re- 
__. cited in the grant, and the failure of Burns to comply 
CuRBT with the terms of that advertisement, is stated as the 
cause of the forfeiture. Fourthly, it does not appear 
that at the time Bums required a grant of the land, 
and offered to pay the composition and other fees of 
office, (which time I fix to be in or about May 1770,) 
Curry had paid his composition money, if indeed any 
was ever paid by him. The grant to Ourry was not 
executed until the 10th of September following. Li 
this view of the case therefore Burns may be consi- 
dered as having stood upon better ground on account 
of his priority of survey, than Curry did, unless by 
his own neglect he has lost his right to demand the 
legal title. It appears by a memorandum of Richard 
JRiggj that he surveyed Curry^s land by virtue of lord 
Fairfaxes instructions, there being, as 1 presume, no 
warrant for that purpose. 

This survey was made the 20th of August j 1768, 
and must be considered as the commencement of 
Currifs claim. Between this period and the time of 
the return oi Bums^s survey, (which though not stat- 
ed, may be presumed to have been shortly after the 
survey was made, viz. in September 1757^) there had 
been a lapse of near eleven years, during which time 
Bums had wholly neglected to come forward and com-f 
plete his tide. The question then is, whetfier after 
this delay, and the consequent loss of quit-rents to 
the proprietor, he had not a right to consider the claim 
oiBums as forfeited, and to grant the land to another? 
I will not undertake to say what ought to be consider- 
ed as a reasonable time to indulge the owner of a sur- 
vey in completing his title; perhaps every case ought 
to stand upon its own particular circumstances: but 
a delay of eleven years, unaccompanied with any ex- 
culpatory circumstances on the part of the grantee, is 
certainly an unreasonable time. 

If a grant had been made to Burns^ he would have 
forfeited his land by the non-payment of quit-rents for 
the space of three years ; by this delay he avoids the 
payment of them altogether. It was ki all cases im^ 
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portant to the Proprietor that grants should be taken 1795. 
out within a reasonable time, it is presumable j that it 



was understood by applicants that this should be the currt 
case; and certainly the spirit of equity does not die- burws. 
tate that a party by not performing his contract shall 
be in a much better situation, and the other contracting [ 125 J 
party consequently in a worse, than if the contract had 
been duly performed as understood by both parties. 
I put it upon the ground of an implied contract be- 
tween the Proprietor and the individual applying for 
his lands, that the legal fees should not only be paid, 
but that a title should be obtained within a reasonable 
time. On the authority of the case of Picket v. Daw^ 
dall^ the survey for Curry is to be considered as an 
entry on the part of the Proprietor to take advantage 
of the forfeiture. This extinguished the interest of 
Biimsy and of course the grant to Curry pursuant 
thereto cannot be impeached. The Court however 
will judge in every ease, whether a forfeiture had taken 
place, and if not the entry and subsequent proceedings 
would be deemed invalid. The Act of 1785, not ha- 
ving declared intermediate grants to be void, they 
must stand unless they should be adjudged to be so 
on account of the particular circumstances attending 
them, and as there are none such in the grant to Curry ^ 
I am of opinion, that the decree should be reversed, 
and the bill dismissed. 

Fleming J. — The warrant issued to Bums bears 
date in 1756, and is surveyed in 1757, but not return- 
ed until 1770, at which time, and not before, he ten- 
dered the composition, and demanded his grant. But 
a survey had in the mean time, been made for Curry^ 
who in September 1 770, obtained a grant. 

This case, though it differs in some points from 
that of Picket v. Dowdall^ is fully within the influence 
of the principles there laid down. Burns has certainly 
forfeited his right by an unreasonable delay in obtain- 
ing his grant, and Curry^ having in the mean time 
obtained a legal tide to the land, ought to retain it. 
Vol.. II.~Y 
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1795, The President. — The principles which deci- 
dedly govern this case, were so fully declared in that 



coRBT of Picket V. Donvdall^ that it will be unnecessary to 
Bimira repeat them. It is true, the two cases differ in some 
points, and that difference, so far as it extends, is in 
favour of Burns. The laches of Bums in not com- 
pleting his title, is, in point of time, much less inex- 
cusable than that of Crap. So too the tender of the 
composition ; differs this case somevvhat from that. 
Yet these points of difference, do not essentially affect 
the' application of the piinciples laid down in that 
case. What may be considered as a reasonaWe time 
for the owner of a survey to complete his title, I will 
[ 1S6 ] not pretend to say ; But I accord in opinion with the 
other Judges, that eleven years, unaccompanied with 
circumstances, is too long. 

Both decrees -reversed, and the bill dismissed.(l) 



(1) Cmntz V. Geiger, 1 Call. 190. 



Wroe V. Harris. 



Wrok The writ of ad ^od damnuniy which issues upon an applica- 
Hamus. *^®^ ^ ^ Court for leave to build a mill, may be executed 

by the Deputy Sheriff. 
Where the person applying for leave to build a mill has 

land on one aide only of flie stream, it should be stat^ in 

the petition that the bed of the stream is in himself, or in 

the Commonwealth ; — ^biit this is not necessary, if he owa 

the land on both sides. 
It is not necessary that the inquisition should set forth the 

injury which the land below the dam may sustain. 
Process may in all cases be executed by a Deputy Sheriff 

unless the ERgh Sheriff is expressly required to act in 

person. 

This was an appeal from a judgment of the Dis- 
trict Court of Northumberland^ reversing an order of 
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the County Court, giving leave to the appellant to 1795. 
build a mill. The land on both sides of the stream «__«. 



is stated to belong to him, but nothing is said res- Whoe 
pecting the bed of the run. The District Court re- habris. 
versed the order because the writ of ad quod damnum 
was executed by the Deputy^ instead of the High 
Sheriff. 

Washington^ for the appellant. 

It is wonderful that this opinion respecting the in- 
capacity of a Deputy Sheriff to execute a writ of ad 
quod damnum^ has so generally prevailed in this coun- 
try. It is founded on a mistaken notion, that the She- 
rift, in executing such a writ, acts judicially and not * 
ministerially. It would puzzle any person, I think, to 
state a case, in which the Sherifis in this country act 
judicially. In England^ they are to some purposes 
Judges ia every sense of the word, and whilst acting 
in that capacity they cannot delegate their authority ; 
but in all other cases, the rule is, that they ma^ act 
by deputy unless specially commanded to go in per- 
son. This is laid down in 4 Rep. 65, where a simi- 
lar objection was made to a deputy's executing a writ 
of Elegit ; but it was not sustained. In every instance 
where it has been determined that the High Sheriff 
must execute a writ in person, he is either required 
by Statute to do so, as in an enquiry oi waste ^ partition^ 
accedas ad curiam^ redisseisin^ &fc. ; or else he exe- 
cutes it in z judicial capacity J as in cases of admeasure- 
tnent of dower and pasture^ which are viconteil writs, 
and not returnable ; consequently, the decision of the 
Sheriff is judicial "and final, unless the case be removed 
by Pone before the Court of Common Pleas. Fttzh. 
N.B. 148. CIqt/s Case, 1 Cro. EL 10. Dalt. Sh. 34. 
So in a writ de nativo habendo, if it go to the Sheriff to 
hold plea of the matter, he is judge and officer, and [] 1S73 
must therefore execute it in person. Otherwise it 
is, if directed to him, returnable into the King's Bencii, 
for there he acts ministerially, 4 Bac. 441. In the case 
before the Court, the w rit is directed to the Sheriff 
generally. He is to summon and impahnel a jury and ^ 
to charge them, and afterwards to return their inquisi- 
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1795. tion to the Courts to be there decided upon. All his 

_ acts are of a ministerial nature. He exercises no ju- 

Wbos dicial function whatever in this case, more than he 

u^^ does in executing a writ of Elegit. By our law, (ste 

Rev. Larvs^p. 129,) all writs, and other process what* 

soever, are to be executed by the Sheriff^ or by his 

Deputies; now this is certainly a writ^ and within the, 

general expressions of the law. 

Campbelly on the same side. 

Wherever the Legislature has thought proper to 
except particular cases out of the general law autho- 
rising Deputy Sheriffs to act, a particular provision has 
been made for the purpose. Two cases arc at pre- 
sent recollected. The one is where an execution 
issues against the property of a former Sheriff ; aod 
the other, where lands are directed to be sold for the 
payment of taxes. In both instances the law requires 
the High Sheriff to attend, and by doing $0, it distin- 
^uisflos between the IRgh Sheriff \n exclusion of the 
Deputy^ and the Shenff which means as well Ae 
Deputy as the principal. 

Warden^ for the appellee. 

There are two errors in the order of the County 
Court, (which have not been noticed,) sufficient I 
think to sustain the reversal of it in the District Court. 
1st,, The application to the County Court for leave to 
build the mill, does not state that the bed cf the stream 
belongfed to the appellant. The words of the law are, 
that '^ when any person owning lands on one side of 
any water course, the bed whereof belongeth to himself 
or to the Commorrwealth^ and desiring to build a wa- 
ter grist mill on such bnds, and to erect a dam across 
the same for working the said mill, shall not himself 
have tljp fee simple property in the lands on the op- 
posite side thereof, against which he would abut his 
dam, he shall make application for a writ of ad quod 
damnum,^^ &c. (see Mev. Laws^ p. 206.) 

Now, although the. appellant in this case owned 
land on both sides of the stream, and therefore he is 
not literally within this clause of the law, yet the 4th 
section requires the same formalities where the person 
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applying owns Ae land on both sides, as if he were 1796. 
seeking to condemn an acre of ground on one side, as 



mentioned in the first section. wmb 

2d, The jury in their inquisition, say, ** they have ha»bis, 
viewed the lands above and below, and are of opin* 
ion, that no person will be injured by the overflow of f lg8 1 
the water, the said ff^roe owning the lands on both 
sides of the run above and below, his land abave^ run- 
ning .farther than the water will probably flow to.'^ 

Now the jury have said nothing about the lands be* 
hWf which may be injured, as well by the breaking 
of the dam, as the lands above could be bv the ov^r- 
flpw of the w^ter. 

. As to the principal question^ I have more doubts 
respecting it The administering of an oath seems to 
be a judicial act, or at all events one, which from its 
nature cannot be delegated. The Sheriff is to per- 
form this solemn act, and it would seem as if it were 
intended to be confided to the High Sherijf!, who is 
always a justice of the peace, and from his mode of 
appointment holds a more respectable station than de- 
puties of his own choosing. 

The Court stopped Mr. Campbell^ who was about 
to reply, raying it was unnecessary. 

Carkington J. — There is no weight I think in . 
the two objecticxia started by the appellee^s counaeL 
Where the person applying owns the land on both sides 
of the stream, the presumption is, that the bed of it 
belongs to him, and therefore it is unnecessary for 
bim to set itTorth in his application to the Court. But 
if he own the land on one side only, and seek to con- 
demn an acre on the other side for an abutment, no 
such presumption exists, and therefore it is i^ecessary 
to state to the Court, that the property in the bed of 
the run is in the Commonwealth, or in the party ap- 
plying. The 4th section of the law refers to the pro- 
ceedings subsequent to the ordering of the writ. The 
words are, ^' in like manner if the person proposing to 
build such mill dnd dam shall have the fee simple 
property in the lands on both sides of the stream, yet 



V. 

Harris. 
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1796. application shall be made to the Court of the county 
,___. wherein the mill house will stand, for a like writ 
Wbob which shall be directed^ executed^ and returned^ as 
prescribed in the former case.'' 

The second objection is, that the jury have said 
nothing as to the injury which the lands below the 
dam might sustain, y They have gone as far as they 
could. It was impossible for them to value the da- 
mage which the owners of land below the mill might 
sustain by the breaking of the dam ; it was an accident 
which perhaps might never happen. They have 
therefore vei-y properly left it to be decided upon by 
another tribunal whenever the case should occur.- , 

I come next to consider the point upon which the 
District Court reversed the judgment. 

[ 1S9 3 ^^^ ^"^^ ^^ '^^^ down in 4 Bac. Ab. 440, 441, and 
the cases there cited, that the Deputy Sheriff may ex* 
ecute process in all cases where the High Sheriff is 
-not specially required to go in person^ or where the 
thipg to be done is not oi such a nature as to amount 
to 2i judicial act. Thus in an inquiry of waste ^ parti- 
tion^ Sec, the writs command the Sheriff to go in per- 
son, and consequently being commissions specially 
directed to himself, they cannot be executed by de- 
puty. In two other cases which are mentioned, viz.* 
• a writ of admeasurment of dower, and a writ de ruUioo 
habendo, the High Sheriff must act in person, because 
those writs being vicontielj and not returnable, he de- 
cides finally and in the capacity of a Judge. 

But in this case, every act of the Sheriff is purely 
ministerial. The inquisition js the finding of the jury, 
not. the judgment of the Sheriff. It is returned to the 
Court from whence the writ emanated, and it is there 
finally decided upon. 

By the laws of this State, a general power is given 
to Deputy Sheriffs to execute all writs and process 
whatsoever, leaving it for particular acts to make ex- 
ceptions from this general law, when necessary. Con- 
sequently, we find that the Legislature has thought 
proper to require the personal attendance of the IRgh 
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Sheriff^ in cases of executions against a former Sheriff. 1795*. 

Bev. Laws p. US. 

Upon the whole, I am of opinion that the judgment wroe 
of the District Court ought to be reversed, and the 
order of the County Court affirmed. 



V. 

Harris. 



LyoKs J.— The general rulp is, that whatever the 
Sheriff may do personally, he may do by deputy. But 
from thi6 there are exceptions. If the act be of 2i ju- 
dicial nature^ he cannot delegate it to another. The 
case of a writ of admeasurment of dower is an instance 
of thifi. So if the High Sheriff be required to act in 
person he must do so. - ' 

By our law, the Sheriff is authorised generally to 
act by deputy, unless in cases expressly excepted. Th^ 
inconvenience might be very great, if the High She- 
riff in cases of this sort were required to attend in per- 
son ; as if two writs of ad quod damnum were to be 
executed on the same day. 

This writ is directed to the Sheriffs which means 
as well the Deputy as the High Sheriff. It is a writ; 
and all writs may be executed by a Deputy Sheriff. 
It is not a Judicial act ; it is not a case excepted from 
the general authority given to Deputy Sheriff^s, and 
therefore I can see no reason why he may not pro^ 
perly take the inquisition* It may not be improper 
also to remark, that the general practice of the coun- ([ 130 ] 
try has favoured this opinion. There is no weight in 
the other two objections stated at the bar. I am there- 
fore of opinion thai the judgment of the District Court 
is erroneous. 

The President. — The rule in England is, that 
where process is directed to the Sheriff generally ^ and 
not by name^ if the High Sheriff be not required by 
the command of the writ, or by some Statute, to go 
in person, he may act by deputy. The case of an 
Elegit is hot distinguished from the present, and 
though another reason seems to be given in Fulwood^s 
Case^ 4 Rep. 65, why the Deputy may act, yet a more 
satisfactory one is furnished by the rule above men- 
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1795. tioned ; namely, that the Statute does not require the 

. Sigh Sheriff to go in person. 

Our law upon this subject appears to be formed 
upon this rule. All process, without exception, is 
directed by the general law to be executed by the 
High Sheriff, or by his deputies, leaving particular 
cases in which it might tfi proper for the High Sheriff 
to act, for future* laws to provide fon Accordingly, 
the Legislature have thought ' proper in two cases 
which are recollected, to require the High Sheriff to 
act in person. As to the charging of the jury, those 
who make the objection oug^ht to shew that the High 
Sheriflf can ex officio admmister an oath, without a 
positive law to authorise it. ' 

• It was the common practice for the deputies to ex- 
ecute writs of ad quod damnum to dock intails, and I 
do not know that in any instance it was questioned. 

Judgment ot" the District Court reversed, and the 
order of the County Court afl5rmed.(l) 



(1) Bppea ▼. Cralle, 1 Munf. 258. 2M. 



Gordon v. ¥ra.siek &Cosbie. 



GoRDoir 

V. 

Fraztbb 
and another. 



The Clerk having entered up a judgment bj nil didt, in the 
District Court, in debt on a bond for the payment of tobac- 
co, without noticing a memorandum indorsed on the bond, 
this Court consideced the mistake to be merely clerical 
and amendable up«n motion, at a subsequent Terra. But 
the injured party may if he please, proceed by writ of error 
coram nobis ; although thi$ latter case, he is not entitled 
to costs. 

If the defendant in a writ of error coram nobis, plead in nidh 
est erratum, and conclude to the Court, the trial must be 
by the Court. 

An error in tht judgment of a Court can never be corrected 
by the same Court 
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The case was. The appellees brought an action of 1795- 
debt against the appellant in the District Court of 



Northumberland, upon a penal bill for the payment of Gordon 
73,000 pounds of sound merchantable tobacco, inspect- pariiEa 
ed in the year 1780, at Falmouth, Fredericksburg^ or and another. 
Port Royal. A memorandum was indorsed on the [] 131 ]] 
bill, signed by the appellees, in the following words, 
viz. " Tobacco passed at Hobs-hole inspection will be 
received in discharge of the above bpnd ; tobacco 
passed at any time within the twelve months on these 
warehouse Xo be taken/' 

A conditional judgment being entered against the 
appellant and his " appearance bail, the latter set it 
aside, and pleaded payment.*' At a subsequent term, 
the appellant withdrew the plea, and judgment by nil 
dicit was entered by the Clerk, for the payment of 
tobacco generally, with a stay of execution, but with- 
out specifying the particular warehouses, and without 
giving credit for sundry payments indorsed on the bill. 

Th6 appellees at a subsequent term, petitioned the 
same Court for a writ of error coram vobis, and made 
an assignment of errprs stating, " that the Clerk had 
entered up the judgment for payment of tobacco ^^- 
nerally, whereas it ought to have been for 73,(JKX) 
pounds of sound merchantable tobacco, of the inspec- 
tion of 1780, at Fredericksburg^ Falmouth^ or Port 
Royal warehouses.'^ 

The appellant pleaded in nullo est erratum, ^nd con- 
cluded with praying the Court to proceed to examine, 
as well the record and process aforesaid, as the mat- 
ters aforesaid assigned for error, and that the judg- 
ment might be affirmed. 

To this plea there was a general replication. • 

THE COURT having inspected the record and 
proceedings, as also the original bill penH and indorse- 
ments thereon, and the original entry of the confession 
of judgment, reversed the same with costs, it not be- 
ing rendered pursuant to the tenor of the penal bill, 
and the discounts indorsed thereon not being allowed. 
The Court then proceeded to give judgment for the 
penalty of the bond, to be discharged by the payment 

V0L.II.— Z 
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1795. of 48,927 pounds of sound merchantable tobacco, 
. passed at Fred^ickburg, Falmouth and Port Royal 



GoHDow warehouses, with interests and costs ^ &c. 
'*'• From this judgment Gordon appealed, 

and another. fTashington^ for the appellant. 

Writs (M error coram vobis are unusual in this coun- 
try, but they are certainly useful, and thq rules re- 
[^pecting them in England are n6t difficult to under- 
stand. They lie to correct misprisions of the Clerk, 
and errors in fact, or in the process and proceedings. 
But if the error be in Xh^ judgment of the Court, it can 
only be corrected by a superior tribunal. So if the 
error be infact^ it can be tried only by a jury. 2 Ijsv* 
38, 2 Bac. Ab. 215, and the cases there cited. I 
object therefore, in the first place, that the trial was 
by the Courts upon inspection of the record, and not 
[ 182 ] by 2^ jury. The withdrawing of the plea, and the eatry 
of the judgment generally, might have been done in 
consequence of an agreement variant from the tenor 
of the bill, and therefore it involved a fact properly 
triable by a jury. 

But I rely principally, that the judgment which is 
given to correct a former one, is itself erroneous for 
the same reason that the former is alleged to have 
been so. 

It will not be questioned I presume, but that the 
memorandum indorsed on the bill, is as much a part 
of the obligation, as if it had been inserted in the body 
of the instrument itself; of course, the payment might 
be made of tobacco at Habshole^ as well as at the 
other three warehouses. If the Court then were right 
in correcting the former judgment, so as to make it 
conform to the tenor of the bill, they were wrong in 
omitting the Hobs-hole inspection, since by doing so^ 
the tenor of the obligation was not pursued ; so that 
at all events the judgment must be reversed* 
IVarden^ for the appellee. 

The error in this case is obviously clerical. The 
judgmentis confessed generally, (as the record proves,) 
and the entering it up is the business of the Clerk, 
who having the \xaA for a guide, ought to have pur- 
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sued the tenor of it. The variance from it is certainly 1795. 
his mistake, and not that of the Court, as we all know, 



that the proceedings in a cause are never examined gubdow 
by the Court at the time when the orders are read and pHriiBn 
signed by the Judge, and another. 

It is contended that the trial ought to have been by 
jury. To this .there are two answers ; 1st, that the 
error appears obviously from the record to be clerical, 
and therefore there could be no fact for the jury to 
try. And 2dly, the plea in nulla est erratum confess- ^ 
ed the fact, and therefore it was unnecessary to try \U 

As to the objection stated to the last judgment, it 
is not easy for this Court to decide that it is error. 
For it is impossible to say, whether the memoran- 
dum was made at the time the bill was executed or 
not, or by whom it was made. 

Wickham^ on the same side, 

I admit, that if the error assigned be a matter of fact 
dehors the record, it is triable only by a jury. But in 
such a case, the parties must 1^ their pleadings put 
the facts in issue. For if the defendant in error, in- 
stead of traversing the fact, tenders an issue in IcaVy 
denying that there is error, he necessarily admits the 
facts alleged in the assignment to be true, as certainly, 
as a demurrer does, in common cases, admit the truth 
of the allegations on the other side. Thus, if the er- {" J 38 1 
ror assigned be, that the defendant was^an infant and 
appeared by attorney, the opposite party may traverse 
the fact of infancy, and have it tried by a jury ; or he 
may admit the fact, and deny that it is error, and this 
is done by pleading in nullo est etratum. So that upon 
the pleadings in the cause, the Court, and not the jury, 
were to decide the point in issue. But the tr^th is, 
that the error was merely clerical, and appears to be 
so upon the face of the record, and therefore it was 
properly amendable by the Court upon inspection. 
The Act of Assembly, {Rev. Imws^ p. 118, ^ 21,) has 
prescribed the mode in which the Clerk is to enter up , 
judgments in actions on bonds ; that is to say^ for the 
penalty, to be discharged by payment of the princi- 
pal, interest^ and costs# The confession in this case 
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±795. was general, but the Clerk has omitted to enter up 
the judgment according to the rule above-mentioned. 



Govixnr I am inclined to think that the Court were right in 
FBlzira "^^ noticing the memorandum. It does not appear 

fuidaoother. how, or when it was made. Besides, the obligor lost 
the election which it gave him of paying tobacco of 
the Hobs-hole inspection, by his not having made the 
payment within the twelve months. 

ff^ashingfon^ in reply. — I admit that if the error 
stated had been one which was properly assignable, 
the plea would have confessed it. But if otherwise, 
the plea is considered as a demurrer. Cro. Ja. 12. 29. 
521. Bat/m. 231. Cro. Car. 421. But error in the 
judgment of the Court, as I observed in opening the 
cause, is not assignable, nor can it be corrected by 
the same Court. 

The plea therefore confesses nothing. The error 
here is in the judgment of the Court. The words 
are, •* therefore it is considered by the Court that the 
plaintiflF recover against the defendant,'^ &c. &c. This 
is called the mistake of the Clerk. It may be so, but 
it mav not be so. The record states it as the mistake 
of the Court, and there are no facts appearing to induce 
a different conclusion. 

But I rely principally upon the other objection. 
The memorandum is signed by the obligees, and the 
bond continues in their possession. No question can 
exist but that a memorandum indorsed upon a deed 
is considered as a part of the deed, and consequently, 
if the amendment were properly made upon ah inspec- 
tion of the bond, it should have been wholly pursued, 
or not at all. The election given to the obligor, by 
the memorandum, is not restrained as to the time of 
payment, but the age of the tobacco after inspection. 

f 134 ] Mr. fflckham^S2irfr}xmeT)X upon this point is therefore 
founded upon a mistaken construction of the memo- 
randum. 

Carrington J. — This case, though depending 
upon a practice not common in this country, is by no 
means a difficult one. I have no doubt but that the 
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error complained of might have been corrected by the 1795, 
same Court upon motion, at a subsequent term ; but __ 
I should not for that reason reverse the judgment, Gordon 
since the party, having preferred a writ of error coram pra^*„„ 
V(Aisj had a right to proceed in that way, though a and another. 
shorter, and much less expensive mode might have 
been pursued. 

The plea of the defendant, concluding to the Court, 
and resting the defence upon the law of the case, is a 
complete answer to the objection made to the mode of 
trial. The error in this case appears on the face of 
the record to be merely clerical, and consequently the 
Court had a right to amend it; But in correcting two 
errors, there are three committed. 

First. The election given to the obligor by the in- 
dorsement (which is clearly to be considered as part 
of the bond,) of paying tobacco of the Hobs-hole in- 
spection, is omitted, as also the age of the tobacco, as 
specified in the memorandum. 

Secondly. There is an error in the calculation of 
the balance due, after discounting the payments in- 
dorsed on the bond. 

Thirdly. In ^warding costs to the appellees. For 
as the error was merely in the officer of the Courts 
which the injured party might have corrected upon 
motion^ it is unjust that, because the plaintiiFin error 
chose to pursue this method, the defendant should be 
burthei^ed with the payment of the cost$. 

Lyons J.— The only difficulty which I was under 
from the beginning, w^s, whetfier a writ of error 
coram vobis^ in a case of this sort, was proper, since I 
have no sort of doubt, but that the error might have * 
been corrected upon motion. However, I should not 
incline for this reason to reverse the judgment; but I 
concur in opinion with the Judge who has gone befcM-e 
ine, that the judgment itself is erroneous, and must 
be reversed. I recollect 2^ case, (though I have for- 
gotten the names of the parties) where upon an appeal 
from the County Court of Middtesex^ to the District 
Court of King and Queen, ^ variance was suggested 
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1795* between the minutes and the record, and the Clerk 

« being summoned to attend the District Court with his 

GoRDoir minute book, and the variance appearing, he was di- 

frawkb ^^ected by the Court to amend the record, and this pro- 

flnd aaother. ceeding was Sanctioned upon an appeal to this Court. 

[ 135 3 The President. — The first objection stated by 
the appellant's counsel was, that an error in the judg- 
ment itself could not be corrected in the same Court. 
This was admitted to be law by the counsel on both 
sides. It was then contended, that the error com- 
plained of in this case was in the judgment of the 
Court. In form, it is so; and though the proceed- 
ings, as drawn up by the Clerk, are read over in Court, 
and where there has been a trials the same are then 
corrected; yet this is not done where a judgmyit is 
confessed^ as it was here : for in such case the Act 
of Assembly furnishes a rule by which the Clert: is to 
enter up his judgment. There is no doubt, but the 
Court may amend upon motion, where a mistake is 
committed by their Clerk, if there be, as in this case 
there was, something to amend by. Yet the party 
was at liberty to pursue the present mode if he chose 
to do so. 

As to the correcting judgment, it is clearly charge- 
able with the three errors which have been mention* 
ed. Upon the subject of costs I feel some difficulty. 
It is clear that the Court had a power to correct the 
error upon motion, and therefore it was unnecessary 
to apply for a Writ of error. The former . practice 
(where notice is given of the motion to the adverse 
party) is upon every principle to be preferred; yet we 
* should not for this reason quash the writ, since the 
party was at liberty to pursue either mode. Yet it 
^ would be unjust that Gordon should pay the costs 
unnecessarily incurred in correcting the mistakes of 
the Clerk. But I was somewhat perplexed as to th^ 
law respecting this subject, writs of error coram vobis 
being so unusual in this country as not to come fully 
within any of the acts relating to costs. 

Thb case occurring in the year 1790, Ae Act of 
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1792, Ch. 66, 5 64, (see Reo. Laws^ p. 87) caimot 1795. 
have any influence upon it. The District Court Law 



passed in 1788, Ch. 67, J 73, refers this subject to the Gobdok 
law enabling the General Court to settle and adjust pn^iiEB 
costs. Upon examining that law, (passed in the may and another. 
session of 1783, Ch. 40,' Chan. Rev. p, 207,) the Ge- 
neral Court is authorised, in cases of appeal, writs of 
error, supersedeas^ or certiorari^ from the Inferior 
Courts^ to award costs. This applies not to writs of 
error in the same Court. We then assimilated this to 
the cases of motions, where, by the same law, the costs 
are discretionary. Yet this discretion is to be exer- 
cised with reason ; and as I am clear that it was un- 
reasonable to award costs in this case, Tam of opinion 
that the judgment is erroneous upon this point also. 

Judgment reversed with costs, and entered for [138] 
146,000 pounds of tobacco, the debt, in the declaratioiA 
mentioned, and the costs of the appellee in the Dis- 
trict Court expended to the time of entering the first 
judgment, but to be discharged by the payment of 
49,085| pounds of sound merchantable tobacco in- 
spected either at Fredericksburg^ Falmouth^ Port 
Royaly or Hobs- bole warehouses, with interest, &c. and 
the costs of the first judgment.(l) 

(1) JTren v. Thompson & Veitch, 4 iMLanf. ^77. 38». 



Harrison executor of Minge v. Margaret 
Field executrix of James Field. 

If a bond be made joint, without fraud or mistake. Equity Mibtob's 

will not charge the executor of the surety, who was dis- «3t««ttt«f 

charged, at Law, by his death, in the life-time of the prin- fieli>. 
cipal. .^Hier, if the lending had been to both. 

This was an appeal from the High Court of Chan- 
eery. The case was-— The testator of the appellee 
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1795. having loaned to fVilliam Claiborne a sum of money, 
he, together with Minge^ as his surely, executed a 



Mince's joint bond to the testator for payment thereof. The 
executor bill States, that the testator of the appellee did not 
Fnii). discover, until after the death of MingCj (who was' 
survived by Claiborne) that the bond was joints in- 
stead of Joint and several. That Claiborne was at that 
time, and is now, insolvent; that the loan was made 
entirely on the credit of Minge^ and that the bond was 
executed at a time when Field was not present. The 
object of the bill was to recover the debt from the 
executor of Minge. • 

The appellant demurred to the relief sought, and 
assigned as cause thereof, that by the appellee's own 
shewing, the bond was joint, and that Minge died in 
the life-time of the other obligor. He also answered, 
asserting that Claiborne was in good circumstances 
when the loan \i^s made ; and avers that he neither 
knows, nor believes, that the loan was made on the 
credit of Minge^ or that the bond was made a joint 
one, by mistake, or fraud. 

The demurrer coming on by consent to be argued, 
was over-ruled, and commissions for taking depositions 
were awarded. But the cause being brought on dur- 
ing the same term for a hearing upon the bill, answer, 
and bond, a decree was pronounced that the appellant, 
out of the estate of Minge^ in his hands to be admi- 
nisterecj, should pay to the appellee the principal mo- 
ney due by the bond (reduced according to (be scale 
of depreciation) with interest and costs. 
r 137 1 From this decree Harrison appealed. 

Copland^ for the appellant* 

The appellee having losther remedy atLaw, a Court 
of Equity can upon no principle revive the duty, un- 
less the bond were made joint by fraud, mistake, or 
the like. If a Court of Equity can do this, it can sup- 
ply the want of a seal, or bind heirs though not naitt- 
ed in a deed ; in short I know not what the omnipo* 
tence of that Court may not do. Except cases, ia 
which trust, accident, or fraud, are mingled, a Court 
of Equity cannot change the settled principles of Law. 
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Starke^ for the appellee. 179 JF. 

The relief afforded by the Chancellor in this case, «,.„.^.,..^ 
IS founded upon well established principles which pre- Miir6x*s 
vail in Courts of Equity. Though the remedy be ex^^^r 
gone^ the duty in conscience still exists, and a Court j^oeb. 
of Equity will look back to the contract which pre- 
ceded the evidence of it, and give it validity. The 
moral obligation to pay cannot be done away by any 
accident destroying ihe evidence of that obligation, or 
which discharges the party from the legld remedy 
against him. The claim of a surety to be freed from 
this relief is not well founded, since in all cases the . 
loan is made, or will be presumed to have been made, 
upon the faith and credit of the surety^ Questions of 
this sort, in the Courts ofEngland^ seldom occur, since 
almost all bonds in that country are accompanied with 
letters of attorney to confess judgment, and disputes 
like the present are never heard of, but when applica- 
tions are made to correct irregularities in entering up 
the judgments. The bill states that the bond was 
drawn by Claiborne^ in the absence of Fields and this is 
not denied in the answer. The case oi Acton v. Pierce 
2 Fern, 480, affords an instance where a Court of 
Equity will grant relief, though the remedy is gone at 
Law. In that case, it was even afforded against an heir^ 
who was not bound at Law. The case of Simpson v. 
Vaughan^ 2 Atk% 32, seems to be in point, and it es- 
tablishes the principle I contend for, namely, that the 
Court consider the contract as distinct from the evi^ 
dence of it. In that case, a joint bond was given, 
which does not appear to have been so made by fraud, 
or accident, and yet the executor of the deceased ob- 
Jigor was bound. The Chancellor presumed the bond 
was drawn by an unskilful hand ; in this country, it 
IS notorious, that they are generally drawn by such 
persons. Bishop v. Churchy 2 Fez. 101, though it 
differs from the present ca$e in one circumstance, viz* 
that the obligatory part \s joints and the conditionjomt 
and severed^ yet it establishes the principle laid down 
in Simpson v. Faughan. Probart v. Clifford^ cited in 
2 Fez» 102, is also a strong case. . 
y^L. II. — A a 
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We know that equity will set up a lost bond even 
against a surety, though the remedy be gone at law- 
So if A. and B. were bound in a bond to C, who 
should make the wife of oneof tlie obligors his execu- 
trix, this would at law be a release to both obligors, 
yet a Court of Equity would relieve. But if I am 
wrong upon this point, the Court will, if the decree 
be reversed, send back the cause, that the parties may 
have liberty to take depositions, as the case was lieard 
at the same term when the demurrer was over-ruled, 
so that the plaintiff below had not an opportunity to 
prove such facts as might give a different complexion 
to his case. 

Copland^ in reply.— It is not true that a Court oi 
Equity will aflford relief in cases where the remedy is 
gone at Law, merely because there exists a moral ob- 
ligation on the party to pay. Thus, where there is a 
deficiency of personal estate, that Court, no more than 
a Court of Law, can subject the real estate to the pay- 
ment of a debt, however justly due. The case of ^^- 
tion V. Peirce is unlike the present, because in that, 
the intention of the parties, and the mistake in die 
deed, were apparent. Simpson v. Vaughan^ is bottom- 
ed upon the loan having been made to both obligors^ 
and consequently, the contract, which preceded the 
execution of the bond, was ecjually obligatory on both, 
and imposed cmi both a moral obligatbn to pay. This 
is the very ground of the Chancelhr^s opinion. In 
that case, the survivor became a bankrupt; and though 
in this case, it is charged in the bill, that Chiborne 
was at the time insolvent, or afterwards became so, 
the fact is nieither admitted in the answer, nor estab- 
lished by proof. The case of Heard v. Stamford^ 
Forr. 174, is in principle very much like the present. 

As to Mr. StarkPs expectation, that if this Court 
should reverse the decree, the cause will be sent back 
for depositions to be taken, it need only be remarked, 
that the hearing of the cause without depositions >vas 
by consent of parties. 



Roane L — Indiis case, there b no evidence that 
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the bond was made a joint bond by fraud or Tnistake, 1795, 
or if any such did exist, that Minge was privy to the . 
same. The chance of survivorship was equal, and Hinge's 
Minge W2is willing to submit to the legal consequences *'**'^"^°»^ 
of such a bond. There may possibly exist reasons *"»"». 
with an obligor for preferring a Joint, to a joint and 
several bond, and it is impossible for this Court to 
decide ^^ hether such reasons did, or did not prevail 
with Minge. The law is laid down in the case of 
Towers v. Moor^ 2 Pern. 99, that in a joint bond, the 
duty survives against the surviving obligor. The f 139 1 
case of Simpson v. Faughan goes expressly upon the 
lending being to both of the obligors. A moral ol)ligation 
there/ore was imposed upon both, by the contract, to 
pay the debt, and if by the form in which the bond 
was drawn, the remedy was gone at Law, the Court 
thought it equitable to relate back to the moral obliga- 
tion, which was equally strong on both of the obligors. 
But in this case, the surety was under no moral obli- 
gation, not having been a borrower of the money; and 
was only bound by the bond itself; no antecedent con- 
tract therefore subsisted between him and Field, where- 
on to found an equity for the extraordinary interposi- 
tion of the Court of Chancery. The case of Bishop 
V. Church also goes upon the lending being to both 
of the obligors. I wiU not say that there may hot be 
circumstances which woujd subject even a surety to 
the relief now sought for, but I am clear that the pre- 
sent case is totally destitute of them, and therefore I 
am of opinion that the decree is erroneous. 

Fleming J,— In the cases of Simpson v. Faughan^ 
and Bishop v. Church, the obligors were partners in 
the busines ; both had the benefit of the money lent, 
and the survivor became bankrupt. A stronger case 
could not have occurred to warrant the equitable re- 
lief granted by the Court. In the latter case, the Chan- 
cellor postponed a decision of the cause, that inquiry 
might be made into ihe neglect suggested against the 
obligee, and it is highly probable that, if it had been 
proved, he would have dismissed the bill. In this 
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1705* case, Fields if he could upon any ground have been 
. entitled to the relief he now asks for, would come into 
Mnres's a Couft of Equity with a very bad grace, after lying 
ezecQtor y^y ^ i^^ j^g jJe has douc, Until Claibamej the princi- 
FiBED. pal, has been reduced in his circumstances, and, as 
the answer suggests, is now unable to pay. Upon the 
whole, I am of opinion, that Minge was a mere surety, 
not bound at all in conscience ; and his executor be- 
ing exonerated at Law, ought not to be charged in 
Equity, 

The President.— The case oi Action \. Peirce 
in principle has no application to the present. A hus- 
band upon his marriage agreed to leave his wife 1000/. 
if she survived him ; a bond for this purpose was 
drawn by an unskilful hand, and was made paya- 
ble to the wife^ with condition to leave her the lOOOil 
In that case, the hnsband was by his agreement, 
and for a consideration deemed valuable in law, a 
debtor to the wife, and under a moral obligation 
[ 140 3 to pay. Though the remedy was gone at law by 
the intermarriage, and that, in consequence of the un- 
skilfulness of the drafts-man, yet the husband's con- 
science was bound, and therefore the Court very pro- 
perly considered him as a trustee for the wifel. The 
principle contended for by Mr. Stark^ that a loan cre- 
ates a moral obligation to pay, which being a duty an- 
tecedent to, and independent of the bond, cannot be 
discharged by the loss of the bond, or by other acci- 
dent, is true, as to the borrower, and the cases of Simp- 
son v. Vaughan^ and Bishop v. Church are decided 
upon this ground only. 

The Chancellor^ indeed, in Simpson v. Faughan^ is 
made to say, that no stress was laid upon the circum- 
stance of the obligors being partners. But this is 
certainly a mistake of the reporter, for in the case of 
Bishop V. Churchy the counsel, speaking of Simpson 
V. Faughanj says, ** the consideration your lordship 
went upon, was, that it was a sum lent to both, of 
which both had the advantage, and a i3ebt arose 
against both firom the nature of the transaction.^' In 
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&is assertion he is not contradicted by the Chancellory 1799. 
which would seem to prove that the lending and bor 



rowing was the ground upon which the decision in MnroB^ 
that cas6 was bottomed. The principle then of these ^^^ 
cases has no application to the present. The surety fieui. 
received no benefit from the loan ; he was bound by 
no contract express or implied, antecedent to the bond; 
he was under no moral obligation to pay, and of course 
Equity would not bind him farther than he was bound 
at Iwiaw. 

It is a maxim, that where Equity is equal, he shalt 
prevail who hSs the Law in his favour ; and the cases 
cited in Francis^ Maocims of Equity ^ p. 71, as an il- 
lustration of the principle, are very strong indeed, to 
shew that a surety has eaual equity with die obligee^ 
and being discharged at Law, Equity will not charge 
him. 

It is true a Court of Equity will set up a lost bond 
against a surety ; — ^but the reason is, that the surety 
is not discharged by the loss of the bond, and the 
Court only relieves against the accident, by setting up 
the evidence of the debt. 

It was argued that it did not appear that Minge was 
a surety. This is a fact not to be disputed, since the 
bill itself so states it. Bonds are sometimes so drawn 
that it is impossible to distinguish the surety frbm the 
real debtor ; but when distinguished by proof, the un- 
certainty arising from the face of the instrument can 
make no^difference in the princifde. Since the Act 
of Assembly which gives to sureties a summary re- 
medy against their principals, it might be well to dis- 
tinguish in the bond, the one from the other. 

It was contended that the demurrer admitted the ([ 141 ] 
truth of the allegations in the bill. , It is true that a 
demurrer, without an answer, does admit the facts 
charged on the other side ; but if the defendant also 
answers, and denies the allegations of the bill, as the 
defendant has done in this case, it cannot be said that 
they are acknowledged. When the demurrer was 
overruled, general commissions for taking depositions 
were awarded, of which the plaintiff might have avaij- 
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1795. ed himself, if he had wished to establish any facts im- 
. portant to his cause. But instead of t\iis, he appears 
Mii«»£>s to have consented to bring on the cause for a hearing 
exeoator vi» Jthout testimony, and therefore there is no ground 
FnoA. for giving him an opportunity now of taking deposi- 
tions. 

The opinion of the Court is, ** that the testates: 
David Mmge having t>6en neither the borrower nor 
the user of the money lent to, and used by Ciaibome^ 
but a surety only, ought not in Equity to be further 
or otherwise bound than he was bound by the contract 
at Law; and no fraud or mistake appearing to have oc- 
curred in the writing of the bond, it is to be consider-* 
ed as a joint obligation, and subject to the legal con- 
sequence of Minge and his representatives being dis- 
charged by the death of him in the life-time of C&i- 
bome^ and that the said decree is erron^ous.^' 

Decree reversed with costs, and the bill dismiss- 
ed.(l) 

^^'— **^i— i— *— ^*-*— !■* ■ III liiii ■ I I f 11 I I ^1 . » ii H III ■ 

( 1 ) ChmtSer't ex, v. Ji/hOe^^ ex. 2 Hen. fe Monf. 124. ' 



Cole r* Scot. 

Copt A vendor of land, not having conveyed the sanie^ or taken a 
V. , security for the purchase money, nas a lien upon the land 
SCOT. j^j. satisfaction thereof., 

The only question in this cause was, whether the 
vendor of land sold to, and in possession of the ven- 
dee, but not conveyed, has a lien on it, so as to secure 
the payment of the purchase money. In this case the 
Chancellor dismissed the plaintifT^s bill, which was 
brought to subject the land to the payment of the mo- 
ney for which it had been sold. 

Starkt for the appellant. 

I consider this question as completely settled by 



OdTOBERTERM. 188 

« 

the cases of Chapman v. Tanner^ 1 Vem. 267. Pol- 1795. 
lexfen v. Moore^ 3 Atk. 2TA. Walker v. Preswick^ -«-—-.,-. 
2 Fez. 622. Cafor v. jBar/ of Pembroke^ 1 ^ro. CA. coi» 
Mep. 301. Blackburn v. Qregson^ ib. 420. In ^n- g^ 
^o« V. Kin^s heirs^ in the former Court of Appeals, r ^^.g i 
and in LaddevdeWs heirs v. Petti^s executor and 
others in the Federal Court, in all of which, the lands 
ivere decreed to be sold for payment of the purchase ' 
money. 

RoAN£ J. — The question which this record pre- 
sents to the Court is, whether the vendor of land 
which he has not conveyed, has such a lien upon it, 
as that he may ap}dy to a Court of Equity for a sale 
to supply the deficiency of the personal estate in pay- 
ing the purchase money ? 

Upon an examination of the cases cited at the bar, 
the law seems to be settled, that where land is sold, 
and no security taken, nor money paid, the vendor 
retains a lien; and the rule must be the same, where a 
part of the consideration has been paid, as in this 
case. The authorities appear to be uniform in esta- 
blishing this doctrine, where no bond is given for 
payment of the money. In the case of Blackburn 
v. Gregson^ 1 Bro. C C 420, all the former adju- 
dications upon the subject are brought into review 
before the Court, and the circumstance of a bond be- 
ing given seems not to have been considered as im- 
portant. However, I shall give no decision myself 
upon this point, as there is no bond in the present 
case. The doctrine seems also settled by the case of 
Hanson v. King^ in the former Court of Appeals. 

Upon the whole I am of opinion that the land is 
liable, and the decree consequently erroneous. 

Fleming J. — It is clear in this case that there is 
no personal estate in the hands of the executor to pay 
the balance of the purchase money remaining due, 
and I consider the law as settled, that the vendor has 
a lien upon the land. I concur in opinion. 
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1795. The Presid£nt.— If this were a new case, I 
should feel no difficulty in making it a precedent. 



CouB But the doctrine^ that a vendor of land, not taking a 
g^ security, nor making a conveyance, retains a lien 
upon the property, is so well settled as to be received 
as a maxim. Even if he hath made a conveyance, 
yet he may pursue the land in the possession of the 
vendee, or of a purchaser with notice. But if he hath 
taken a securitv, or the vendee hath sold to a third 
person without notice, the lien is lost. In this case, 
however, there was no convejrance made, and the land 
is now in possession of volunteer claimants under the 
vendee. 

The opinion of the Court is, " that the ap- 
pellant not having conveyed the land, nor taken any 
C 148 ] security for the balance of his purchase money, hath 
a lien upon the lands in the hands of the appellees for 
satisfaction of such balance/' 

Decree reversed. 



Terrell executor of Holt v. Atkinson's exe- 
cutor. 

. HoLT'ft In debt on ahill of exchange prober/ is not necessary. 

ezeeotor 

ATKnracnr'B This was an appeal from a judgment of the Dis- 
executor. ^\q^ Court of ffwiamsburg^ rendered in favor of the 
appellee, on a bill of exchange. Plea, nU debet. 

The only question was, whether j&ro/^r^ of a bill of 
exchange in an action of debt is necessary ? In this 
case it was not made. 

fFickhanij for the appellee. 

Contended, that it was not necessary, but that if it 
were, the Statute of Jeofaits cured it after verdict 

The Court affirmed the judgment. 
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Payne v. Ellzev. 



In debt upon a bond witii a collaterol condition, the jurj P*»i^< 
m^y assess dami^es beyond tliose laid in the declaration, ellzet. 
if d^e penalty be sufficient to cover them. 

This was an actioq of debt, brought in the County 
Court of Fairfax by Payne against EUzey^ upon a 
prisonrbounds bond, given to the Sheriff by Ellzey^ 
as surety for Gardner^ in the penalty of 24/. 8^. 3^^; 
and 2804 pounds of tobacco. The damages were laid 
at 10/. 

On oyer of the bond and condition, the defendant 
pleaded ^' that he was not guilty of the premises laid 
to his charge/^ Replication, protesting that the de- 
fendant is guilty, and assigns as a breach of the condi- 
tion of the bond, ** that the said Gardner did not con- 
stantly keep himself within the bounds of the jail until 
he paid the debt and costs in the condition mentioned, 
according to the force and effect thereof." Rejoinder, r 144 "| 
" that the said Gardner is not guilty of breaking the 
bounds of the said jail without paying the said debt 
and costs, according to the form and effect of tlie con* 
dition of die said bond,'^ and tenders an issue which 
1$ joined. Verdict ^^ that the defendant is guilty, for 
that the said Gardner did not constantly keep within 
the bounds of the jail till he paid tlie debt add costs in 
the said condition mentioned,'' and assessing the 
plaintiff's damages to 34/. 10^. 8|(/. 

A motion was made in arrest of judgment, because 
the damages assessed exceeded those laid in the de- 
claration. The errors being disallowed, judgment 
was entered for the penalty of the bond, to be dis* 
charged by the payment of the damages and costs^ 
from which the defendant anpled to the District Court 
oi Dumfries^ where the juagment was reversed, and 
the verdict set aside, from which decision Payne ap- 
pealed. 

/^^Atfigf on, for the appellant. 

The prmcipal error asaigned as cause for arresting 
ToL. II.— Bb 



V 
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1795. the judgment is, that the jury gave damages excced- 
,.___ ing those laid in the declaration. If this had been an 
Patnb action sounding altogether in damages, the objection 
would have been a substantial one, unless a release of 
the excess had been entered upon the record. But 
this is an action to recover the penalty of the bond, 
and by the actpf 1748, the judgment is to be en- 
tered for the penalty. But there being a collateral 
condition, if the damages assessed by the jury be less 
than the penalty, the defendant may by paying the for- 
mer, be discharged from the latter. The demand in 
this case was for the penalty, and the verdict is for a 
smaller sum. 

Jjee^ for the appellee. 

This is an action truly sounding in damages. The 
appellant say s, that he has sustained damages, in conse- 
quence of Gardner^ s having broken the prison bounds, 
to the amount of 10/. As he has himself ascertained 
the value of the injury, the jury have no power to 
give him more. I cannot discover that this case is 
distinguishable upon principle, from an action on the 
case to recover damages, 

Roane J.— By the Act of 1748, {Body of Lmvs^ 
p. 181,) the judgment, in cases like the present, is to 
be for the penalty, though it may be discharged by 
the sum assessed by the jury. If this construction of 
the act wants any support, it may be derived from 
the case of Collins v. Collins^ 2 Burr. 824, upon the 
construction, of the Stat 8 and 9 /F. 3. c. 11. which is 
precisely similar to our Act, as to the point in ques- 
tion. The penalty therefore is that for which the 
plaintiff sues, and any sum below it is within the sum 
[ 145 J declared for. One reason why a judgment is errone- 
ous, which is entered for more damages than the plain- 
tiff has declared for, is, that he best knows the extent 
of the injury of which he complains, and consequent- 
ly can best estimate the measure of the compenssition. 

This reason does not hold in the present case, be- 
cause the sum recovered is less than the penalty of the 
bond. The judgment I think ought to be reversed^ 
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Carrington J.— This is a plain case, and I en- 1793* 
tirely concur in the opinion which has been delivered. --_«..«^ 



V. 



Lyons J.— There are two reasons assigned in ar- EuLzir. 
rest of judgment. The first is, that the proceedings 
are irregular. This is true; the proper plea was, 
" conditions performed/' but the issue is substantially 
the same, and iis cured by the verdict. 

The second was noticed at the bar. I have always 
been of opinion, that in actions upon botids for the 
payment of money, the laying of damages was unne- 
cessary, for the Act of Assembly declares, that the 
penalty may be discharged by the payment of the 
principle, interest, and costs ; saying nothing of the 
damages. The point was so determined in this Court 
in a case which respected the jurisdiction of a Corpo- 
ration. Court. 

The demand of the plaintiff, in actions upon bonds 
of this sort, is for the penalty; the parties have agreed 
to make that the standard of the damages, and the 
judgment is entered for it, though by the law the ob- 
ligee is compelled to receive less than the damages 
thus agreed upon, if less be assessed by the jury. The 
breach laid is for the non-payment of the penalty, and 
not of the damages really sustained. The plaintiff 
therefore may recover less, though not more, than the 
penalty. 

I am authorised by the President to say, that he 
entirely concers in this opinion. 

The judgment of the District Court must be re- 
versed, and that of the County Court affirmed.(l) 



(1) WinaUm ▼. T%e CmmmweaUh, 2 Hen. U, Maof. 465. 469. Cloud f 
Campbell, 4 Manf. SU. 
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1796. 

. , Claiborne »., Parrish. 

C 146 ] 

«. The general rule is, that hearsay evidence is inaamissiWe j 
PARiirtii. [j^t to this rule there are exceptions. If it be admitted 
and excepted to, such a case should be stated upon the re- 
cord as to show that it came within some one of the ex- 
ceptions ; otherwise, the general rule will be against the 
admission. 
The testimony of a witness tending to fix a fraud upon him- 
self, ought not to be regarded. 

This was an ejectment brought in the County 
Court of New Kent for 200 acres of land. Verdict, 
that the defendant was guilty as to 155 acres of the 
land. The judgment was entered far the 150 acres 
of land in the declaration mentioned. At the trial, 
the defendant tendered a bill of exceptbns, whic*i was 
sealed, stating, "that the plaintitF offered /. H. as a 
witness, one of the persons said to be a juryman on 
the execution of the writ of ad quod damnum^ who was 
questioned by the plaintiff as to what he had heard 
WtlUam Parrish^ one of the chain carriers, on the 
survey made pursuant to the said writ of ad quod dam- 
num^ SAy with respect to his the said Parrish^s mis- 
conduct in carrying the said chain, in measuring un- 
fairly the lands mentioned in the declaration; which 
inquiry was objected to by the defendant as improper, 
but the Court permitted the witness to answer Ae 
question as it related to what he had heard the said 
Parrish say. The District Court of fFilliamsbur^ 
affirmed the judgment for the 155 acres, from whicn 
the defendant below appealed. 

ffickhamy for the appellant. 

The principle point in this case is, whether the evi- 
dence excepted to was admissible or not? 

The hearsay evidence of any person, unless it be 
of one of the parties, (if against hini,) is badmissible 
in a case of this sort. It does not appiear that the 
chain carrier was upon oath at the time lie made the 
declaration, or that he Xvas ctoss-examined. 
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I will barely mention what may perhaps be a good ±795. 
objection, though I do not much rely upon it The ^ 



declaration is for 200 acres ; the verdict finds for the claiboens 
plaintiff 155 acres, and the judgment is for the 150 ^^j^a. 
acres in the declaration mentioned. The difference 
in the number of acres between the verdict and judg- 
ment may be merely a clerical mistake, but it would 
seem that the jury ought to have identified the 155 
acres to which the plaintiff had a title, so as that it 
might be- distinguished from the residue* 

Marshall^ for the appellee. 

If hearsay evidence, aided by other testimony, could 
be proper, then this Court, presuming that the judgp- f 147 3 
ment below is right until the contrary appears, will 
suppose that there was other testimony which render- 
ed the hearsay evidence admissible, since the party 
who has excepted to the opinion of tbe Court has not 
stated the contrary. It is the business of the person 
who would impeach the judgment of a Cojurt, to state 
all the facts necessary for this purpose upon the re* 
cord, and this is mtost properly done by a demurrer to 
the evidence. 

Now in many cases hearsay evidence is: proper. 
As for instance, if the chain carrier was examined 
at the trials what he had ^aid cm . a former occasiOQ 
might be proved, sio as to impeach his credibility. 
It does not appear in this case, ^ut that Parrish 
was examined at the trial, and that the examina- 
tion of /. H. was intended to destroy the effect of his 
testimony. * 

fFickkam^ in reply. — I had always supposed, that 
though a demurrer to evidence must state the whole 
testimony, yet that a bill of exceptions was to some 
point, or part of the evidence, and need hot set forth 
what was not proved. 

The general rule is, that hearsay evidence is inad-- 
missible ; the bill of exceptions states that hearsay evi- 
dence was received ; and the legal conclusion is, that 
the Court did wrong. But Mr. Marshall contends 
that there are some exceptions from the rule ; I grant 
it. But if this case came within any of the exOep- 
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1795. tions, the party who tries to support the judgment 
upon that ground, ought to have spread enough upon 



GKAiBoaRB the record to shew that the case was within the ex* 

fai^sh ceptions. 

At present, it stands upon the record as a general 
proposition, that hearsay evidence may be admitted, 
without any thing to shew that this particular case is 
within any exception from the rule. 

But if the chain carrier had been called upon to 
give testimony, it would have been improper for two 
reasons. 1st, That it tended to accuse himself of a 
fraud, if no worse ; and 2dly, That a writ of ad quod 
damnum continues in force till quashed, and cannot be 
destroyed by a side wind in an ejectment. 

Roane J. — ^It is very true, that by the general rules 
of law hearsay evidence is inadmissible. The rea- 
son of the rule is so well founded, ^nd so generally 
known, that it is unnecessary to state it. But from 
this rule there are exceptions, warranted by reasons, 
as sound as those Which induced the rule itself. As 
in the case of proving pedigrees, and in other ancient 
transactions, in which it is the best evidence which 
^ 1483 ^^ nature of such cases admit of. But these cases 
which form exceptions from the general rule, are re- 
gulated by another, and that is, that it should appear 
mere is no better evidence behind, and in the power 
of the party, to produce ; for otherwise, the omittbg 
tQ produce such better proof, creates a presumption 
against the admission of inferior testimony. In this 
. case, the objection made by the appellant is confined 
to the general rule, and the party who relied upon the 
evidence ought certainly to have stated such a case, 
as to shewy thiat though the general rule was against 
him, yet, he was within some of the exceptions : as 
that the transaction was ancient, his witnesses dead, 
and that their attendance could not be procured, or 
the like. But this he has not done, and therefore the 
general rule is against him. 

But I am of opinicm that if Parrish had been pre- 
sent and sworn, his testimony ought not to have been 



OCTOBER TERM, 191 

credited on account of the turpitude of.his own con- 1795. 
duct, and which his testimony was to have establish- 



ed ; the Court ought to have instructed th,e jury to Claibobhb 
disregard it. Most clearly then, it was improper to YMwaea 
admit as evidence his declarations made when not 
on oath. 

I am therefore of opinion that both judgments are 
erroneous. 

Fl E M I N G J. — Concurred. 

The President. — In every view of this subject, 
I think the evidence was improperly admitted. It has 
b^en well observed, that in some instances hearsay 
evidence may be proper, where, from the nature of 
the case, it is not to be expected that better evidence 
could be procured. Such as where the transac- 
tion is ancient, and in others which have been men- 
tioned. It was upon this principle, that the case of 
Jenkins V. Tom^ (ante vol. 1. p. 123,) was determined. 

But bow do the reasons which authorise the admis- 
sion of hearsay evidence apply to this case? The 
writ of ad quod damnum is only seventeen years old; it is 
not stated that PdrmA was dead, or that his attendance 
could not be procured. In short, there is not a single 
reason stated to justify us in saying that a departure 
from the general rule was proper. Hearsay evidence 
mav also be admitted to shew that a witness has been 
uniform, or otherwise, in the testimony he gives. But 
nothing of this sort appears, and if there were any 
thing in the c^se to except this outof the general rule, 
it ought to have been stated by the Court as the 
ground of their opinion. But if Parrish had been pre- 
sent and sworn, his testimony ought to have been dis- 
regarded by. the jury ; it was to prove himself guilty 
of a fraud against his sworn duty as a chain carrier. £ 149 3 
Much less w^as it proper to admit as evidence, what 
he had declared when not on oath. 

Judgment reversed and anew trial awarded. 
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4795. 

■*""""""* Strode z;. Head. 

SnanB jj^^ ^^^ ^ bond ill the penaltjof 1800/. Pennsylvmia cur- 
HkId, rency, of the value of 1440/. Virginia currency. The de- 

fendant havine confessed judgment, it was entered for 
1800/L Pennsylvania currency, of the value of 1440/. cur- 
rent money of Virginia, to be discharged by the payment 
of r£0/. current money of Virginict, with interest, ecc. The 
confession of judgment fixed the value of the money, and 
furnished the Clerk with a standard for ascertaining the 
value of the^sum mentioned in the condition. ^ 

The appellee brought an action of debt in the Dis- 
trict Qourt of Fredericksburgh^ on a bond, with a 
condition, payable in Permsylvania currency. The 
declaration was for the penalty, viz. 1800/. Pennsyl- 
vania currency, of the value of 1440/. Virginia cur- 
rency. After oyer^ the defendant pleaded pay- 
ment. He afterwards withdrew his plea, and con- 
fessed judgment generally. The judgment was en* 
tered up for 1800L Pennsylvania currency, of the value 
of 1440/. current money of Virginia^ to be discharged 
by the payment of 720/. current mwey of Virginia^ 
with interest and costs. 

From this judgment, the defendant appealed. 

Campbell^ for the appellant 
. Though it is certain, that if 1800/. Pennsylvania 
currency is equal to 1440 Virginia currency, the half 
of the former, must. be equal to half the sum of the 
latter, yet as the value affixed by the plaintiff is merely 
arbitrary, a general confession will not warrant a judg- 
ment for Ihe value fixed by the party himself. What 
the value of foreign money is, is always a fact to be 
ascertained by a jury, and not by the calculation of 
the Glerk. . 

Le€y for the appellee. 

The declaration having stated the value of the fo- 
reign money, the confession of judgment generally is 
an acknowledgment that the value is truly stated,^nd 
renders theitid of a jury altogether unnecessary. The 
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sum acknowledged to be due is in truth the penalty, 1795. 
and the permission to discharge it with a smaller sum, 



is an indulgence to the obligor. To do this, the con- strodb 
dition, with the standard thus agreed upon by both ^^ 
the parties, was properly resortedto ; and as the sum 
in the condition is tlie half of that in the penalty, and 
the parties have agreed upon the value of the penalty 
in Virginia currency, half thac value must be the sum 
to which the appellee is justly entitled. But if the 
appellant is unwilling to avail himself of the benefit of f ISO J 
the condition, I am willing to put it out of view, and 
to take a judgment for the very sum confessed by the 
defendant, which is 1440/. But I have always sup- 
posed, that it was neither usual, nor proper, for the 
party to assign for error that which is for his ad- 
vantage. 

Ro AN£ J.— If a verdict had been given in this case, 
it would have been necessary for the jury to have 
found the value of the Pennsylvania currency, since 
this is a fact proper for their inquiry. But the ap- 
pellant by confessing a judgment, rendered the inter- 
ference of a jury unnecessary, since he acknowledged 
that he owed the appellee 1800/. Pennsylvania cur- 
rency, of the value qf\4iAX)L Virginia currency. Hav- 
ing thus furnished a standard the sum by which the 
penalty was to be discharged was easily found. I 
think there is no error. 

The other Judges concurred in opinion. 

Judgment affirmed. 



Terrell v* Ladd. 



Debt upon a bond» the penalty of which was in current mo- Tibuu 

ney, with condition to pay so much ateriing money. After ^« 

verdict for the plaintis^ the iudgment should be for the ^' 
Vol, 1L— C c 
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1795* current money mentioned in the penal part of the bond» 

^^^^^^^^ to be discharged by the sterling money in the condition ; 

^ and the Court ought to settle the rate of exchange, which 

^, on an appeal should appear in the record. 

This was an action of debt on a bond, the penalty 
of which was in current money, with condition to pay 
sterling money. Verdict for the plaintiflf, and judg- 
ment for the debt in the declaration mentioned, to be 
discharged by so much sterling money, with interest 
and costs, &c. From this the defendant appealed. 

Copland^ for the appellant, 

Objected, that the declaration being for current mo- 
ney, and the judgment being entered to be discharged 
by sterling money, was error. 

Wkkham^ for the appellee, 

Insisted, that the Court, by the Act of Assembly 
was directed to enter up the judgment according to 
the condition of the bond, and therefore it would have 
been error to have directed a writ of enquiry. It has 
been decided in this Court, that a judgment may be 
entered up for sterling money, and that the Court may 
settle the rate of exchange. 

Th ePresiden t. — The point has been frequendy 
so decided in this Court. 

Copland. — It does not appear from this record that 
the rate of exchange was settled by the Court. 
[ 151 ] Wickham — This is always done by a general order 
at the end of the term, and applies to all the sterling 
judgments of that term, wilhput forming a part of 
every distinct judgment. 

The President. — Upon an appeal, the order 
• should be annexed to each judgment, and should ap- 
pear in the record. 

Wickham^ then prayed a certiorari^ which was 
awarded. 

Note. The general order being certified, the judg- 
ment was affirmed in April 1796. 
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Brown & others i). The Administratrix of Thomas ■ . ' 

Brown deceased. 

An entry by an administrator in his books, of money paid Bnowir 
over by him to the guardian, admitted as evidence against ""^ others 
the ^ardian, ander all the circumstances of the case, the Browv^^ 
administrator being dead, and his hand writing proved. adrainistratriv. 

This was an appeal from the High Court of Chan- 
eery, in which the only question was, uhether the 
master ought to have allowed an item in an account 
upon the evidence oflPered to prove it. The appellants, 
who were the plaintiffs below, are the children of 
Samuel Braum^ to whom Ifentworth was administra- ^ 
tor. He settled his accounts of that estate under an 
order of the County Courts admitting himself to be a 
debtor to the amount of 386/. 10^. Irf. After his 
death, his wife was appointed his adnoinistratrix, and 
at the same time, Thomas Brawn vvas appointed guar- 
dian to the appellants. After the death of Mrs. ^^ent- 
worthy John Day qualified as administrator de bonis 
non^ Sec. of fFentworthj whose estate was by a decree 
of the County Court, in an amicable suit commenced 
for that purpose, divided amongst his children, one of 
whom was the wife of Thomas Broxvn^ On fFent^ 
wortKs books is an entry made by Day, in the life- 
time of Mrs. Wentworthy the administratrix, charging 
Thomas Brown with 386/. 9^. Id, paid him as guar- 
dian of the plaintiffs on account of fFentworth^s es- 
tate. Day is dead, and his hand writing proved. 
Thomas JBrown on his day book debits himself with 
155/. 9^. 1</., received by him on account of his wards. 
But though all other entries from this day book are 
posted on his ledger, the sum of 155/. 9^. 1(/., is not 
carried to account there. It appears that an carder 
was made by the County Court, directing a summons 
to issue to the said Thomas Brawn^ to settle his guar- 
dianship accounts, but nothing farther was ever done f 10S i 
in the business. The defendant's exceptions to the 
master's report, which allowed this sum of 386/. 10s. 
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1795. Id, to the debit of Thomas Brown^s estate, with in- 
terest thereon from 17^68, when the credit was entered 



bhovv by Day J being sustained by the High Court of Chan- 
and others ^^^^ ^^ appeal was prayed from Ae decree founded 

BnowN^ti thereon to this Court, 
•dmiutotm. j^^^^ij^ fo^ ^g appellant. 

Z)ay, if living, would have been a good witness at 
the time he made the entry, and his evidence is not 
desu*oyed by his afterwards becoming the adminis- 
trator. But if I am wrong in this, the Taw is well set- 
tled, that if a u itqess were once competent, and after- 
wards becomes interested, his hand writing may be 
proved. In this case, the hand writing of Day being 
established, his entry ought to have been considered 
as evidence. Besides, if Brcwn^ when summoned to 
settle his accounts, had done so,' there would have 
been no necessity for resorting to this evidence, and 
consequently slighter proof should be received to 
charge him. 

Marshall. — ^The rule is, that the best evidence 
which the nature of the case will admits shall be requir- 
ed, and not as Mr. i2ono/tf supposes, the best evidence 
which it is in the power of the party to produce. This 
case from its nature admits ot conchisive testimony. 
' ^ fTentworthj it is adnfitted, once had this money in his 

bands :-^it is contended that he is discharged of it, 
and that Brown is chargeable because he was appoint- 
ed the guardian, and in PTentworth^s books an entry 
was made by Day^ of the money being pa»d over to 
Brown* Now this is a case where Wentwortf^ might, 
and as a prudent man ought to have taken a receipt, 
and therefore the entry is not the best evidence which 
the nature of the case would have admitted. Went* 
worth himself could not have been examined as a 
witness to discharge himself, and to charge another. 
Can his entry then be admitted ; or is the case stron- 
ger, because the entry is made by Day? The evi- 
dence of his hand writing proves only that he made 
the entry, but it does not establish the fact to which 
the entry relates. As to Brown^s misconduct in not 
settling his guardianship acounts, he might have been 
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punished for not doing so ; but it does not authorise 1795. 
the establishment of a principle as to him, which is re* 



pugnant to the rules of evidence when applied to ge- bbowk 
ncral cases. »*^ ;^'*"" 

Ronold^ in reply.— I do not contend that the entry Bhowws 
of the party himself would be evidence ; but it is suffi- ^^^^"^^ 
cient if made by a third person, and his hand writing 
proved* It is like the case of a book keeper, whose 
hand writing may be proved after his death, to esta- [ 153 ] 
blish entries^^with which perhaps he was himself to- 
tally unacquainted. 

The Court delivered the following opinion and 
decree : viz. " The Court is of opinion, that the ex- 
hibits stated in the record are not only corroborative 
of the entry made in fFentworth^a books by John Day, 
the clerk, or agent of Mary Wentworth the adminis- 
tratrix ; but are abundantly sufficient independent of 
that entry, to charge Thomas Brawn with the whole 
386/. 10^. Id. The demand against JFentworth^s 
estate was ascertained by his administration account 
duly settled and recorded, so as not to admit of doubt 
or litigation : Thomas Brawn the same day, on which 
administration of that estate was obtained, is appointed 
guardian to Samuel Brawn^s children, with a view, it 
would seem, to the^receiving of this money before that 
estate was divided. There appears to have been so 
little doubt of the personal estate (of which there is 
no account) being sufficient to pay this, and all other 
demands, that Brawn himself, who married a daugh- 
ter of fPentworthy with the husbands of the others, 
immediately commenced an amicable suit in Chan- 
cery, to have a division of the lands and slaves : an 
order for such division is accordingly made and car- 
ried into execution, comprehending seventeen slaves, 
which at their stated value, amounted to much more 
than this demand of Samuel Browrfs orphans, and 
were liable thereto, if the personal estate were not 
sufficient. Hence it appears that this money either 
was received by Thomas Brown the guardian, or he 
was guilty of gross neglect of duty, either of which 
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1795. would be a proper ground for charging him therewith. 
That he did receive it, is highly presumable From the 



Bbowv circumstances befbre stated, and from that of his ha- 
Md otheri ^j^g entered in his memorandum book, the receipt of 
BaowK'b so considerable a part as 15 Si. 9s. 6d. without having 
admioistntra ygtunied an account thereof to Court as his duty re- 
quired, or even carrying it to account in his own 
books, either to the credit of a general account with 
Samuel Brawn^s estate, or to the credit of each indi- 
vidual child, although such accounts appear to be 
open on his books, and although it is stated that he 
had posted from the memorandum book all other en- 
tries made at die same time. That therefore his es- 
tate ought to be charged with the whole 386/. 10*. Id. 
as received in Mat/ 1768, accountable to each child 
for one-third thereof, with interest. But since the 
accounts of disbursements for their maintainance ap- 
pear to be inadequate to that purpose, and probably 
t 1 54 ] defective, and the interest of the money a very mode- 
rate allowance, the Court is of opinion, that the inte- 
rest with each child shall commence from the time 
when he or she attained the age of twenty-one years, 
or married^ till which period the interest shall be set 
against the maintainance, and all the accounts of his 
disbursements for the latter discarded, unless the plain- 
tiffs can make it appear before the commissioner, that 
they derived part of their maintainance from some 
other source than from their said guardian, in which 
case the charge of interest is to be made against him, 
and he to be allowed his accounts for maintainance. 
The decree is reversed with costs, and the cause to 
be remanded to' have the accounts reformed, and a 
final decree made according to the principles of this 
decree.'^ 
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1705. 

Ben NET V. The CommonweaUh. 

Upon an inquest ,of office, respecting property escheated, or Bbhfbt 

forfeited to the Commonweaitii, the jury might have been xhe^om- 

composed of twelve jurors, or of argreater or smaller num- monwenith. 
ber, prior to the Act of 1794. 

This was an appeal from a judgment of the Dis- 
trict .Court di Dumfries^ quashing an inquisition taken 
between the Commonwealth and the appellant, which 
found " that the appellant was a British subject; that 
he had, since the peace of 1783, sold the land in ques- 
tion to citizens of this country, and that the Common- 
wealth hath no right to the same by way of escheat 
or otherwi^^" . This kiqaisition was signed hy seven' 
teen jurors. 

The only question in the cause was, whether the 
jury might be composed of a greater number than 
twelve. 

Lee^ for the appellant, 

Cited 3 fiAw:. Com. 258. Finches Law, 323, 4, 5, to 
shew that'in inquests of this sort, no determinate 
nufnber was required. That it might consist of twelve, 
or more or less. 

Ro 4NE Jv— The quotations from the 3 Blac. Com. 
258, are completely decisive, that no determinate 
number of jurors is requisite in questions of this kind 
by the English law, and no act of our Assembly prior 
Co the year 1794, has altered the common law in this 
particular. 

The Act of 1794, to amend the Act concerning 
escheators, after premising that a contrariety of opi- 
nions had prevailed as to the construction of the Act 
of 1^92, goes on to limit the number of jurors to serve f 155 1 
upon an escheator^s inquest. I have looked into that 
Act, and find nothing which can warrant an opinion 
that any specific number of jurors was required, prior 
to the commencement of the Act of 1794. 



soo 
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1795. I am therefore of opinion that the District Court 
erred in quashing the inquisition, and that the judg- 
ment ought to be reversed. 



BsNlfST 

The Com- 
monwealth. 



pATin's 
czMutor 

Saxfiov. 



Fleming J. — and the President both concurred 
in the same opinion, that the number of jurors might 
be more or less thao twelve, until the Act of 1794, 
and therefore that the judgment was erroneous. 




Harrison executor of Payne v. Sampson. 

An action of covenant respecting real estate, will lie against 
executoniy though not expressly bound. 

This was an action of covenant, brought by the ap- 
pellee against the appellant, in the District Court of 
New-London^ upon a deed made by Payne to Samp- 
son^ conveying to him a tract of land in fee simple, and 
containing a covenant for quiet enjoyment, and that 
thepremises were clear of all incumbrances. 

The breach assigned was, that the land was not free 
from incumbrances, and that tfie plaintiff was not per- 
mitted to enjoy it free from eviction, &c. for that the 
possession of the said land had been recovered from 
the plaintiff in an action of ejectment instituted by 
Agatha Payne. Upon the plea of covenants perform- 
ed, the jury found a special verdict, stating the deed, 
Sec. and that after the death of Josias Payne the grant- 
ex*, the land was recovered from the phAntiWby Agatha 
Payne. Judgment in the District Court far the plain- 
tiff, — From which Harrison appealed. 

Marshall^ for the appellee. 

The only question existing in the cause is, whether 
this action will lie a^inst the executors, they not be- 
ing specially bound m the covenant, and therefore it 
is supposed^ that this being a covenant real, the action 
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win only lie against the heir. I contend, that though 17951 
the heir is not bound unless he be particularly named, 



yet in all cases the executors are, whether the cove- j" j Kg "i 

nant respect real estate, or be purely personal. I patkk's 

consider this point to be so plain, that it is unnecesary executor 

to cite authorities to prove it. ~ Sampsoit. 

The Court affirmed the judgment, without as- 
signing reasons. 



Harvey et ux. and others v. Borden. 

The commission for taking the privy examination of a feme Habv^ 
covert must be directed to, and executed by, those who are ■"*• others 
in fact Justices of the Peace ; but they need not be so SowDsar. 
named in the commission or certificate ; they will be pre- 
sumed to be such until the contrary appears. 

Benjamin Borden being seised of a considerable 
real estate, by his will devises as follows, viz. " My 
wUl is, that all my lands and estates in New Jersey be 
sold, and all my lands on BuUskya^ Smith? s Creek ^ 
and North Shenando^ and all my entries every where, 
and all my lands on the waters of James river, should ' 
be sold, except 5,000 acres of land that is all good, I 
give to my five daughters (by name) that is 1000 
acres of good land a piece to ev^ry one of the said 
five acres, (meaning daughters) above mentioned, to 
them and their heirs and assigns for ever.'' He then 
directs all the rest of his lands to be sold as aforesaid, 
(excepting the tract he then lived on,) and be equally 
divided between his wife, his three sons, and six 
daughters. He then appoints his three sons his exe- 
cutors, and empowers them to execute deeds for the ' 
lands which he had sold, and ordered to be sold» 
Only two of the executors named in the will qualified! 
The testator was possessed of 92,000 acres of land on 
James river, as well as of other tracts on Catawba, a 
branch of the same river. 

Vol. II.— D d 
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179 r . JosephBorden^ the plaintiff in this cause, claiming 

under James Pritchard and wife (the latter being one 

Hafvk of the five daughters of the testator) filed his bill in 
and oihe ^^^ Vi\^ Court of Chancery against Harvey and his 
BottnEH. wife (the latter of whom is the heir at law of Benja- 
min norden^ the eldest son and executor of the said 
testator) for an allotment and conveyance of the 1000 
acres devised to Mrs. Pritchard by the clause before 
mentioned. The bill states that Benjamin the young- 
er had purchased the shares of the other four daugh- 
ters, and had received a conveyance from fTarthing- 
r J57l ^^» ^^^ former husband of the fifth daughter, (now 
"- -' Mrs, Pritchard) under whom the plaintiflF claims, but 

that she was not privily examined as the law directs, 
in consequence of which his title to her share was in- 
valid. 

The answer states that the part to uhich the daugh- 
ter under whom the plaintiff claims was entitled, was 
set apart by (he sd^id Benjamin Borden ^^t younger, 
out of a tract of 20,000 acres on James River ; that 
he sold considerable quantities of land to discharge 
the debts of the testator, and he insists, that if the 
plaintiff is entitled to the quantity now clatnaed^ it 
ought to be laid off out of the 20,000 acre tract. 

An amended bill was filed for the purpose of mak« 
ing certain persons defendants, who are stated to be 
in possession of 2,^218 acres on Catawba^ of the best 
land Hhich belonged to Benjamin Borden the elder, 
under a voluntary conveyance from their mother Mrs. 
Harvey^ the female defendant, and heir at law btBen- 
jamin Borden the younger, and praying to have Ae 
1000 acres claimed by the plaintiff laid off out of dioM 
lands. ' 

The new defendants insist, that the plaintiff ought 
to have his 1000 acres laid off out of the large tract on 
James Rtver^ and not out of the Catawba lands, as 
there was not, in the latter tract, as much land as would 
satisfy the bequest of 5,000 acres, and of couf*se that 
tract could not have been contemplated by the testa- 
tor, in the devise to the daughters. 
By the report of sundry commissioners, appointed by 
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an order of the Court of Chancery to state the siUia- 1795. 
tions, ascertain the quantities, and describe the boun- 



daries of the lands whereof Benjamin Borden the elder Hauvei 
died seised, and particularly of such parts as had been *"^ ^^^^^* 
allotted by Benjamin the younger to any of the daugh- Bordbk. 
ters of his testator, it appears, that Benjamin Borden 
the testator, at the time of his death, was possessed 
of sundry tracts on CatowAa, amongst which was 2,218 
acres, reputed to be his best land, and which the 
commissioners think more nearly answers the de* 
scription of that devised to his five daughters, than 
any other. 

It does not appear from any part of the record, that ^ '« 
the commissioners who took the privy examination of 
Mrs. Pritchard, (who with her husband conveyed the 
land in question to the plaintift*,) were justices of the 
peace ; they are not stated to be such in the commis- 
sion, nor in the certificate. The deed from Mrs. 
fforthington^ (now Mrs. Pritchard,) and her husband 
to Benjamin Borden the younger, and which for want 
of her privy examination was void as to her, describes 
the 1000 acres thereby intended to be conveyed, to 
be on one of the branches of James River. 

The decree of the High Court of Chancery was as f 158 J 
follows, viz. •* That the defendants, or such of them 
as are in possession of 1000 acres of land herein after 
directed to be assigned to the plaindfF, do resign the 
said possession) and convey the said 1000 acres of 
land to the plainiiiF at his costs,, and pay to him so 
much of the profits of the said land since the com- 
mencement of this suit as shall exceed (if they do ex- 
ceed,} the value of the permanent improvements on 
the said land made by Benjamin Borden the younger, 
and by the defendants;'^ and commissioners were ap- 
pointed to assign to the plaintiff one thousand acres of 
the land mentioned in the reports, to which Benjamin 
Borden the elder was entitled, and which is in pos- 
session of the defendants, or some of them, causing 
the said 1000 acres of land to be laid off by the coun- 
ty surveyor, in one entire parcel, and in a convenient 
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1795. form ; and to examine, state and settle the said ac* 

__ count of profits, and to estiniate the said permanent 
improvements. 

From this decree the defendants appealed. 
Marshall^ for the appellant. 
The first question in this cause is, whether the ap- 
pellee has any right at all ? 2dly, whether the land de- 

« creed, best answers the intention of the testator ? 

1st, The Act of 1748, Ch. 1, § 6, requires the com- 
mission for the privy examination of a feme covert^ to 
be directed to two juctices of the peace, which this 
is not. It cannot be denied, but that if the persons to 
whom the commission was directed were not justices 
of the peace, the deed could not pass the estate of 
Mrs. Pritchardy and therefore, the Chancellor has pre- 
sumed that they were such as the law required. I 
cannot discover any ground upon which to raise such 
a presumption. The commissioners are not styled 
justices of the peace in the instrument itself, nor does 
It appear from their own certificate that they were so. 
If either had been the case, a presumption might pos- 
sibly have been created so far at least as to lay the 
other side under a necessity of disproving it. It should 
at least appear upon the face of the instrument, that 
the law has been pursued, or otherwise it can have no 
legal operation. 

' 2d, The testator had one tract of 92,000 acres of 
land on the waters of James River ^ in one body. The 
lands which are subjected by the decree to satisfy that 
clause in the w ill are upon Catawba^ a branch of James 
River ; and it appears by the report of the commis- 
sioners, that there are not five tfaous^and acres of land 
in this tract. From these facts, it seems to follow in- 
evitably, that the large tract of land best answers the 
intention of the testator, because, out of that tract, 

r 159"] 5,000 acres may be got in one body,* and upon the 
waters of James River^ sufiicient to satisfy the will. 
Whereas the land decreed is out of a much smaller 
tract than 5,000 acres, and is on the waters of Catauf^ 
ba. In .some parts of the will, where the testator 
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speaks of other branches of James Rwer^ he calls 1795. 

them by name^ clearly shewing, that he knew how to 

distinguish between James River and its branches. 
Siarky for the appellee. 

In no instance do commissions for privy examina- 
tions name the persons to whom they are addressed 
as justices of the peace ; and if they did, it would not 
prove that they were so. Neither would the fact be 
established, if the commissioners were to style them- 
selves so in their certificate. The Chancellor was right 
in presuming that they were magistrates, because the 
law required them to be so ; and if they were not, it 
was easy for the appellant to repel the presumption by 
positive proof. 

2d, It appears that Benjamin Borden the younger 
disposed of all the good land out of the large tract, 
and having a general power to sell, under the will, he 
deprived the appellee of the power of resorting to that 
tract, even if it had best answered the description. 
The land on Catawba is in the possession of persons 
claiming under his heir as volunteers^ and therefore 
they are in no better situation than he would have 
been himself. The testator it is proved had not in 
any of his tracts SfiOO acres of good land in a body^ 
and because that quantity cannot be found in one tract, 
is the appellee to have no land at all ? We are then 
to come as near it as possible ; and however hard it 
may be upon the appellants that their land should be 
taken, yet it is to be attributed to the conduct of their 
ancestor, who has caused it by disposing of all the 
other good lands. 

Campbell^ on the same side. 
The objection to the appellee's title seems to be 
built upon a misapprehension of the Act of 1748, 
which is merely directory to the Clerk, and does not 
require that the persons named in the commission 
should t>e therein styled, "justices of the peace.'' 
The words of the law are "that it shall be law- 
ful for the Clerk to issue a commission to two or 
more commissioners being justices ofthepeacCy^ &c. 
Whether justices or not, is a fact capable of proof, 
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179 5. in the situation of Benjamin Borden whom they repre- 
......._ sent. I think the decree ought to he affirmed. 



Harvkt 
and others 

V. 

BoBDur. 



Fleming J. — The first objection made by the ap- 
pellants counsel to the decree was, that the commis- 
sion was not so directed, or returned, as to pass the 
estate of Mrs. Pritchard It is duly executed by the 
persons to whom it was directed, and the Clerk is re- 
quired to address it to justices of the peace. The deed 
widi the commission is returned, and admitted to re- 
cord. I do not think that we carry the doctrine of 
presumption beyond its accustomed limits when we 
say, that to support this deed, we will intend that the 
law has been obeyed unless the contrary appear. 

The second point respects the location of the land. 
The Chancellor^ discovering much difficulty in ascer- 
taining what lands would best fulfil the intention of 
the testator, very properly appointed commissioners 
to view all tfie lands of the testator on the waters of 
James Bwer^ and to report thereupon. These com- 
missioners had certainly the fairest opportunity of judg- 
ing, and after stating that Benjamin Borden the exec- 
utor had sold almost all the good land out of the large 
tiact, they report their opinion to be, that the lands on 
Catawba more nearly answers the description giv^ 
by the testatcx* than any other. I am therefore of opin- 
ion that the decree is right. 

The President. — I concur fully in sentiments 
with the other Judges, and for the reasons given by 
£]l6jB 3 them, I am of opinion, that tfie decree is ri^t upon 
both points, and ought to be affirmed. 

Decree affirmed. 
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Lee v. Turberville. 

If a supersedeas be granted to an order of an Inferior Court, L™ 

fiving leave to build a mill, the Superior Court is not con- TDBBERVttii. 
ned to errors apparent on the face of the record. 

Leave was granted the appellant, by the County ' 
Court of fFestmoreland^ to build a mill. The appel- 
lee, conceiving himself interested, prayed an appeal, 
which was refused, because it appeared to the Court 
that he was no party. He then applied to, and ob- 
tained from a Judge of the General Court, a superse- 
deas^ which removed the record before the District 
Court of Northumberland^ where the order of the 
County Court was reversed, from which an appeal 
was prayed to this Court. 

Lee^ for the appellant. 

Before the Court goes into the testimony, which is 
about to be oflTered in support of the judgment of the 
District Court, I must object to the mode in which 
the cause was carried from the County Court. I be- 
lieve it will not be contended on the other side, that 
there is error in the proceedings of the County Court 
apparent upon the face of the record^ and therefore 
the appellee must expect to sustain the judgment 
of the District Court, upon evidence dehors the 
record. If the appellee had appealed from the judg- 
ment of the County Court, I admit that he might 
have been let in to controvert the propriety of the or- 
der, in the District Court, upon the merits of the case, 
and for this purpose, he might have gone into testi- 
mony, because in such a case, the Court might have * 
taken cognisance of the fact^ as well as of the law. 
The County Court having refused the appeal, the 
party ought to have applied for a mandamus^ or for a 
writ of error. But a supersedeas could carry only the 
law of the case before the District Court, and conse- 
quently if there be not error upon the face of the re- 
cord, this Court must reverse the judgment. 

Vol. II.— E e 
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1796. Mzr^Ao//, on the same side. 

The District Court may grant a supersedeas^ or writ 



Lee of error, and may receive appeals when allowed by an 
Y^y^^j^^jj^j^ Inferior Court. A writ of error will give jurisdiction 
to the Court to examine into facts in the same manner 
[ 163 1 as an appeal would, and so it was determined in the 
old General Court. The reason given by the Court 
was, that as a writ of error would lie mfact^ as well 
as in law^ and the power given by the Act of Assem- 
bly to grant writs of error being general^ the judgment 
of an Inferior Court in matters of fact, might properly 
be examined before a Superior Court upon a writ of 
error. But a supersedeas only brings up a transcript of 
the record, and the Court is confined to such errors in 
law as are apparent upon the face of it. 
TFashington^ for the appellee. 
The reason upon which the decision in the General 
Court is said to have been founded, does not appear 
to be a sound one, in support of the distinction taken 
between a supersedeas^ and a writ of error. In Eng- 
land^ a writ of error which issues from a Superior to 
an Inferior Courts can authorise only an examination 
of errors in law. If the errors be in fact ^ they are ex- 
aminable in the same, not before another Court A 
supersedeas in England is an auxiliary process, and in 
certain cases it is the companion of a writ of error, and 
does not remove the record at all. It is considered 
by the laws of this State, as well as by the piiactice of 
the Courts, as being similar in every respect to a writ 
of error ; either of them have the eflfect of removing 
the record before a Superior Court. A writ of error 
from a Superior to an Inferior Court to correct errors 
in fact^ (except in some particular cases,) is as great 
a novelty in this country, as in England^ and therefore 
it cannot be preferable to a supersedeas in cases like 
the present, where the facts are to be re-examined 
before the Superior Court. They are precisely alike, 
when the process issues from a Superior to an Inferior 
Court. In no case (except such as respects mUk^ 
wills^ roadsy and the like) can errors be examined into 
and corrected, which do not appear upon the face of 
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the record In those cases the Superior Court takes 1795. 

up thp Clause ab initio^ and inquires into the errors ^ [ 

both in law and in fact. It is therefore of no conse- lej. 
quence, lyhether the record is removed by appeal, ^ ^• 
writ ot error, or Mypersedeas^ 

The Court having suspepded an opinion upon 
this point until the testimony was gone through, re- 
versed the judgment of the District Court, and affirm- 
ed that of the County Court, upon the evidence. {I) 



•■ 



(1) me'ehara v. rrUatmsnd Dundaaa. 3 Hen. k Manf. 285. Wingfield t. 
Crenshaw, 3 Hen. 8i Manf. 245. 252. 254. 



Jordan v. Neilson. []^64] 

If a promissory note ke siffned and sent to the payee with a Joroait 
blank for him to insert me amount, it is good evidence on j^si^Lqh 
the plea of niZ (^e6e/. 

This was an action of debt brought in the District 
Court of Charlottesville^ by Neilson^ upon a note of 
hand for the payment of 7125 pounds of crop tobacco. 
On the plea of nil debet^ the jury found a verdict for 
the plaintip*, upon which judgment was entered. 

At the trial, the defendant below tendered a bill of 
exceptions which was sealed, stating, that the plaintifF 
produced in evidence a certain writing in these words, 
to wit: " I acknowledge myself indebted Xo James 
NcUson 7125 pounds of crop tobacco, of the Rich- 
mond or Manchester inspections, to be paid to said 
JVeilson on demand, to which payment I bind myself, 
my heirs, &c.'' signed "-6. Jordan^^^ with an indorse- 
ment as follows : viz. ** Sir, I am at a loss for the prices 
of the articles I have taken of you, which prevents my 
filling up the note,^ which you will be pleased to do 
after seeing the memorandum/' albo signed " B. Jar- 
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flbn.'^ That the plaintiiF proved the note and in- 
dorsement to be of the hand* writing of the defendant, 
except the following words, to wit, ** 7125 pounds.'' 
The defendant objected to this testimony going to the 
jury, there being no other evidence in the cause, but 
he was o\ er- ruled by the Court. To the judgment of 
the District Court, a supersedeas was awarded. 

Marshall^ for the plaintiff in error, 

Insisted, that the note, upon which this acticMi was 
founded, having been blank when executed, ought not 
to haA e been read in evidence on the plea of nil debet^ 
which is tantamount to the plea of non est factum in 
actions on deeds. 

Wickhamj for the defendant. 

If a man sign a blank bill, or note, he puts it in die 
power of the person to whom it is made, to fill it up 
to any amount. Mussel v. Langstaffe^ 2 DougL 514. 
In that case the bill was not thrown into circulation, and 
is therefore in principle precisdy like the present. The 
maker of a note may fill it up himself, or delegate the 
power of doing so to another. By delivering, or re- 
mitting it in blank, he.shews his intention to confide 
so far in the person to whom it is given, as to authorise 
L 165 ] him to fill it up. How this doctrine would apply in 
the case of a bond I cannot say. Perhaps from the 
solemnity attending the making of a deed, it might be 
different, since it has no validity without a delivery. 

The Court being divided in opinion the judgment 
was affirmed. 



Skipwith v. Baird. 



Skipwitb 

V. 

Baibd. 



A sterling debt may be sued for without laying the value in 
current money; if it be laid it is merely surplusage, and will 
not vitiate ; but in such case, the damages should be laid in 
sterling money; — ^the verdict and judgment should be for 
sterling money, and the Court is to fix Sie rate of exchange. 
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This was an action of debt brought by the defen- 1795. 
dant in error against the plaintiff, in the Brunswick 



V. 
BlIRO. 



District Court, upon a protested bill of exchange, skifwith 
The declaration was for 120/. sterling of the value 
of 160/. current money of Virginia^ and 5^. 9rf. ster- 
ling money of the value of 7.y. 8rf. current money the 
charges of protest, and interest at the rate of ten per 
centum per annum upon the said principal sum of 120/. 
sterling from the date of the bill. The damages are 
laid at 500/. sterlings of the value of 666L 3s. 4d. cur* 
rent money. Upon the plea of nil debet y the jury 
found a verdict for the plaintiff, and judgment was 
entered for 341/. 16^. sterling, being the principal, in- 
terest, and charges of protest in the declaration men- 
tioned, with interest thereon after the rate of five per 
centum per annum from that day, and the costs ; but 
the said sterling money may be discharged in current 
money at the rate of 37i per cent, difference of ex- 
change. To this judgment a writ di supersedeas was 
awarded by one of the Judges of this Court. 
• Campbell^ for the plaintiff in error. 

This case is precisely like that of Scotfs executors 
V. Cb//, {ante^ vol. i. p. 115,) in which the Court de- 
cided, that it was error for the declaration to demand 
the current money value of a sterling debt^ which was 
recoverable only in sterling monej;. 

Another objection to this judgment is, that the de- 
claration is for 120/. sterling, of the value of 160/. 
Virginia currency, and interest alter the rate of ten per 
centum per annum j with charges of protest ; and the 
judgment, instead of being entered for the principal, 
damages, and charges, as demanded by the declara- 
tion, leaving the calculation of the interest to be made f 166 l 
by the Clerk when he issued the execution, is for the 
whole added together in one aggregate sum, the Court 
undertaking the calculation. The inconvenience re- 
sulting from this mode of entering up the judgment 
is, that if a mistake be made by the Court, it could 
only be corrected by a writ of error, &c.; whereas, if 
the Clerk were to make it, the Court might upon 
motion order it to be amended. 
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1705. Starkf for the defendant 
,......._—, I do not recollect the case of Scoffs executor v# 

Supwini Calif and therefore do not know how far it (rovenis 
Bmbb. ^'^* '^^^ ^^^ objection is in opposition to the com* 
mon practice, of entering judgments upon protested 
bills of exchange. 

Lyon s J. delivered the opinion of the Court. 

This was an action of debt upon a protested bill 
of exchange. The declaration, wtiich is in the usual 
form, demands the principle, interest, and charges of 
protest, in sterling money ^ but lays the value of each 
in current money. Upon the plea of nil debet ^ the jury 
found that the aefendant did owe the debt in the de- 
claration mentioned generally^ without saying that it 
was in sterling, or in current money, llie Court gave 
judgment for the aggregate amount of principle, in- 
terest, and charges of protest, in sterling money ^ ac- 
cording to the Act of Assembly, and at another day 
they entered, as usual, a general rule setding the rate 
of exchange at which the sterling judgments of that 
term were to be discharged. 

The first objection made to the judgment is, that 
the declaration having laid the value of the sterling 
money as if it had bttnjbreign moneys and the verdict 
being general, it should be considered as given for 
current money, and not for sterling. 

The answer to this is, that the debt^ as well as the 
damages^ are demanded in sterling money ^ and there- 
fore Uie verdict and judgment must be for sterling 
money. 

But it was contended, that sterling debts could only 
be sued for and recovered in sterling, and that the lay- 
ing of the value in current money is erroneous, and 
for this the case of Scotfs executors v. Call is relied 
upon. 

The value in current money has only been laid 
through abundant caution, under an idea perhaps, that 
since our separation from Great Britain^ sterling mo- 
ney might be considered like other foreign money, 
and to be sued for as such. But since the laws made 
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before the revolution respecting sterling money debts 1705. 
are stiil in force^ they may still be sued for and reco- 



vered, without hying the value in current money, the SupinTs 
Courts having the same power to settle the rate of ex- ^^^^ 
thange which they formerly had. But although there r i67 1 
is no necessity for laying the value of the sterling mo- ^ 
nay, yet if it be laid, it is merely surplusage, and will 
not vitiate the declaration. 

The case of Scotfs executors^ v. CW/, was not like 
the present. It is true that in both, the demand was 
of a sterling debt, wit^ an averment of the value in 
current money ; but in that case the damages were 
tonsidered as being laid in current money^ because 
they were laid generally^ u hereas, the demand being 
an entire one, and the debt being a sterling debt^ the 
damages ought to have been in sterling money like- 
wise, in order that the judgment for the debt and 
damages might be entered for the same sort of money. 
The Court did not say, that an averment of the value 
of the sterling inoney was error, but the demand being 
in sterling money, it was considered to be improper 
to depart from that by laying the damages in current 
money only; and two of the Judges who sat in that 
cause have been pleased to give this explanation of the 
reasons which influenced their decision in that cause. 

Judgment affirmed. 



Schwartz v. Thomas. 

A letter stating that the writer had heard of a slanderous re- schwastz 
port, is good evidence to prove the circtdation of the report^ v* 
and may be read for that pur{>ose, the hand-writing of the Thomas. 
person being proved. But it would be inadmissible to 
prove that the defendant had propagated the report. . 

This was ^n action of slander brought in the Dis- 
trict Court of Petersburg by the defendant in error. 



\ 
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±795. The parties executed mutual bonds with a condition 
to abide by the award of eight arbitrators, indifferently 



ScHWABTs chosen by the parties, to determine all disputes be- 
Tblouab, ^wc®" them for slanderous words spoken by the said 
Schwartz of the said Thomas, and to ascertain the 
damages which the latter had sustained, or might 
sustain, for certam slanderous words spoken of him 
by the former, for which a suit was then depending in 
the Petersburg Court. And it was further agreed, 
that each arbitrator 3hould, without consulting the 
others, state on a piece of paper the sum which he 
supposed should be allowed, and the aggregate amount 
being divided by the number of arbitrators, that the 
quotient should be the sum for which they were to 
f 168^ render their award; this to be done in writing on or 
before the 8th day of August following, at JSTotaway 
court-house; the said Schwartz to pay the costs of the 
said suit, if any damages should be awarded against 
him. That the indictment filed by the said Schwartz 
* against the said Thomas should be no farther prose- 

cuted, but the said arbitrators to determine in the same 
manner, as if the Court and jury of the said District 
Court had determined the damages for the benefit of 
ihtCommonwealth^tht said arbitrators being requested 
to state in their award the damages, if they should 
think any ought to be for the benefit of said Schwartz 
with costs, if any damages against the said Thomas 
on account of the indictment. Upon the bond there 
lis a memorandum indorsed, that if any of the arbitra- 
tors should not meet, an award might be made by any 
number exceeding four. By a rule of Court after- 
wards made, the parties agreed to submit all matters 
in difference in this suit to the determination of the 
above mentioned arbitrators, and that their award, or 
the award of any five of them, should be made the 
judgment of the Court, provided they should proceed 
to make the same, on or before the 8th day ol August 
thence following, in the manner printed out in tlie 
arbitration bonds reciprocally given by the parties. 
And it was further agreed, that the sdid arbitrators 
might proceed to make their award exparte^ if either 
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party, after ten days notice of the time and place ap- ±795. 
poinied for that purpose, should fail to attend. 



The arbitrators returned their award, in which, schwvrtz 
after reciting the order of Court, and that in pursuance xaoMAs. 
thereof they did meet, and in the presence of the par- 
ties examined the witnesses and other testimony there 
produced, and that they had proceeded in conformity 
with the said order, and in the manner pointed out by 
the said arbitration bonds, they awarded the defen- 
dant to pay 55/. damages to the plaintiff, with his legal 
costs expended in prosecuting this suit. Judgment 
was entered according to the award. 

The defendant having objected to the award be- 
fore judgment was entered up, and being over-ruled 
by the Court, tendered a bill of exceptions which was 
sealed, stating " that the arbitrators admitted as evi- 
dence, a letter said to be written by one Joseph fVhite 
in North Carolina^ and directed to F. Wnite^ who 
swore before them, that he believed the said letter to 
be the hand-writing of the said Joseph Whife^ (but 
there was no evidence that the said Joseph White had 
ever sworn to the truth of the contents of the letter, 
nor was he present,) which letter induced some of the 
arbitrators to award greater damages than they other- (] 169 ] 
wise would have done, and the defendant produced 
an affidavit of one of the arbitrators to this effect : That 
it appeared by the affidavits of two of the arbitrators, 
that the said F. White was sworn as a witness, and 
deposed, that he believed the plaintiff had been injured 
by the slanderous report circulated by the defendant, 
and as a ground for such belief, produced the letter in 
question, in which the said report was mentioned. 

The cause came up to this Court upon a writ of 
supersedeas. 

Stark ^ for the plaintiff in error. 

Although arbitrators are judges of the parties own 
chusing, they are nevertheless bound by the rule of 
law ; and if it appear from the record, that they have 
decided contrary to those rules, the award may be set 
aside, more especially where the reference was made 
by rule of Court. The letter of White was impro- 

Vol. II.— F f 
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1795. perly admitted as evidence, and would have been S0 
decided if it had been offered as testimony in Court, 



ScHVARTz since the truth of the contents of the letter^ ought to 
,pg2j^^ have been proved by legal evidence, as all other facts 
must be. 

Another question may perhaps arise in the cause. 
The rule of Court refers all matters in dispute in this 
suit^ and the bonds are of all matters in difference. 
The power of the arbitrators therefore is extended be- 
yond the rule of Court, which confines them to dis- 
putes in that particuuir suit, I should entertain oq 
doubt myself respecting this objection, if the arbitra- 
tors had appeared to have acted under the general 
power given by the bond. It has been decided in 
England^ and was so decided in this Court, in the case 
of Shermer v. Beale^ (ante vol. i. p. 11,) thalf the 
parties could not by consent extend the time for 
making the award, or change the rule of Court in any 
manner. 

Wickham^ for the defendant. 

The decision in the case of Shermer v. Bealcy was 
the very reverse of what Mr. Stark supposes. In 
that case, the time for returning the award was ex- 
tended from the 1st to the 20th o^ June. 

I admit that if arbitrators make a plain mistake in 
fact, or in law, the award may be set aside. But this 
Court determined in the case of Pleasants ^ Shore^ &r 
Co. V. Ross^ (ante, vol. i. p. 156,) that those mistakes 
must appear upon the face of the award, and that affi- 
davits could only be relied upon to prove misconduct 
in the arbitrators. And even if the mistake appear 
upon the face of the award, it must be a clear and 
gross one to induce the Court to set it aside, 3 Atk. 
462. But I contend, that the arbitrators did right in 
hearing the testimony excepted to. This letter was 
not introduced to prove the fact that the slanderous 
words had been spoken, but that the report had been 
£ 170 ] spread. The witness thought the defendant had been 
injured by the speaking of those words, because the 
letter proved that the slander had circulated. If hear- 
say evidence can be admitted in any case, it surely 
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ought in a case of this sort. A witness may certainly 1795. 
prove that he has heard the report circulating in a , 

neighbourhood, though the persons from whom he Sphwabtz 
heard it was not upon oath at the time they mention- xhomas. 
cd it. 

Stark^ in reply. — I admit the witness might have 
proved, as a fact within his own knowledge, that the 
report was spread, but it was improper for him to 
prove what a third person had written respecting the 
existence of the report. Suppose the writer had made 
an ex parte affidavit of his having heard the report ; 
could this have been read in evidence ? And if it 
could not, surely his letter unattended with this so- 
lemnity ought not to have been read. If he had been 
present and cross examined before the arbitrators, he 
might with propriety have given evidence respecting 
the circulation of the report. 

Roane J. — This was an action of slander, and 
issue was joined upon the plea of not guilty. After 
an ineffectual effort to obtain the verdict of a jury, 
who could not agree, the cause was by mutual con- 
sent referred to eight arbitrators, seven of whom re- 
turned an award in favour of the defendant in error. 
The plaintiff tendered a bill of exceptions to the opin- 
ion of the Court, over-ruling a motion to set aside the 
award, which states, that the arbitrators admitted as 
evidence, a letter written by Joseph WTiite^ in North 
Carolina^ to F. White^ a witness sworn before them ; 
and that the defendant also produced in Court the affi- ^ 
davit of -F. Fitzgerald^ one of the arbitrators, stating, 
that the said letter so admitted, induced some of the 
referees to» give greater damages than they would 
otherwise have done ; but that the motion was over- 
ruled, because it appeared from the affidavits of two 
of the referees, made in open Court, that the said F. ^ ♦ 
White was sworn as a witness before them, and being 
asked, whether he believed the plaintiff Thomas had 
been injured by the slanderous report circulated by the 
defendant, answered yes, he believed he had been 
injured : and being further asked, what ground he had 
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1705. for such belief, he produced the letter above stated, 
in which the said report was spoken of, and declared 
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ScHWAVTK he believed it to have been written by the said Joseph 
White. Such is the purport of the bill of excep- 
tions, and the objection is, that the arbitrators ought 
not to have admitted this letter to have been read. 

r 171 ] After proving the speaking of the slanderous words 
in an action of this sort, thejiext inquiry is, whether 
the plaintiff has been injured, and what is the extent 
of that injury. This depends in a great degree upon 
the circulation of the report, by which the cha- 
racter of the party aspersed may suffer in the estima- 
tion of those who have heard the slander. The only 
purpose for which the letter mentioned in the bill of 
exceptions was produced, was to prove that the re- 
port had circulated^ and was known to the writer ; the 
letter was not intended to prove that the defendant 
propagated the report, nor was it competent to esta- 
blish that fact. If the letter had not onlv stated that 
the report was known to the writer, but had also aver- 
red that the plaintiff had propagated the report ; such 
averment would have been inadmissible to prove this 
latter fact ; and if the plaintiff had stated such tA have 
been its purport in the bill of exceptions, it would 
have made his case very different from what it now is. 
^ But I must take it for granted upon this record, that 
the letter only spoke of the report as being known in 
North Carolina^ and that it was merely produced to 
prove that it had circulated. The question then is, 
whether it was proper evidence for such last mention- 
ed purpose. That the report had circulated so as to 
come to the knowledge of the writer, is as clearly es- 
tablished by the letter itself, as if he had deposed to 
the same effect before the arbitrators, and no cross ex- 
amination could possibly do away a conviction that 
• ^ he who spoke of the report, had heard it. But this 
letter was also proved to have been written by Joseph 
White ; it was therefore competent evidence for the 
purpose for which it was produced, and the arbitrators 
did right in permitting it to be read. 

I think the judgment ought to be affirmed. 
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Fleming J. — It is true, that arbitrators ought to 1795. 
be governed by the same rules of evidence which pre- 



vail in Courts of Justice. The question then is, ought ^chwabtb 
this letter to have been read in evidence if the cause xhomas. 
had been tried in Court. I am of opinion it ought. I 
consider this case as furnishing one of the exceptions 
from the general rule. The hand writing of Mr. 
White was clearly proved, and the letter was as com- 
plete evidence of the fact for which it was produced, 
namely, that the report had been heard by the wri- 
ter, as if he had been examined before the arbitrators 
and had declared it upon oath. This case is very dif- 
ferent from what it would have been, had the letter 
been produced to prove the speaking of the words, or 
the propagation of the report by the defendant. In 
the one case the party might have derived benefit from [] lys^ 
the cross examination of the writer, in the present case 
it would have been impossible. 

The President concurred in opinion. 

Judgment affirmed.(l) 



(1) IJgon V. JPorrf, 5 Munf. 10* 
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Ov ERT on etux. administrator & administratrix of 
JosiAH HvNLEYv. Charles Hudson cxccutor 
of Christopher Hudson* 



etoz. 

V, 
HUIBOK. 



Indebitatus assumpsit will lie against a Sheriff for money re- 
ceived by himself, or his Deputy, under an execution; but 
the declaration ought to be so far special, as to distinguish 
the demand from one against him in his private capacity. 

This was an action on the case, upon a general 
indebitatus assumpsit for money had and received by 
the testator of the appellee, to the use of the appel- 
lant's intestate. The general issue was pleaded, and 
at the trial, the defendant tendered a bill of excep- 
tions, which was sealed, stating, that the plaintiffs to 
maintain their action, offered in evidence, a copy of a 
judgment obtained by the said Josiah Hunley against 
Thomas Mumford^ and the execution issued thereon, 
with a return indorsed, signed by M. Roach^ Deputy 
Sheriff, ^< that the same was satisfied ;'' also a certi- 
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ficate, that the defendant's testator had duly qualified 
as ShenflF, and that the said M. Roach had also been . 
admitted as his Deputy. That the defendant moved 
to nonsuit the plaintiffs, which the Court refused to 
direct That he then moved, that the judgment, exe- 
cution, and certificate, above stated, might not be per- 
mitted to go in evidence to the jury ; but in this also 
he was over-ruled. The jury found a verdict for the 
plaintiff, upon which judgment was accordingly ren- 
dered. This judgment being afterwards reversed 
by the District Court of Petersburg^ a supersedeas 
was applied for, and awarded by one of the Judges of 
this Court. 

Wickham^ for the plaintiff. ^ 

By the bill of exceptions, it appears that this action 
was brought to recover money levied under an exe- 
cution, by Roach^ the Deputy Sheriff of Christopher 
Hudson^ and the question is, if a general indebitatus as- 
sumpsit will, in such a case, lie against the Hi^h 
Sheriff? 

It is clear, that an action of debt might have been 
supported; and the general rule is, that wherever debt 
will lie, indebitatus assumpsit will, unless a specialty 
be the ground of the action. 

This is a simple contract debt, though the proof of 
it depended partly on a judgment. The case is not 
altered on account of the bond given by the Sheriff for 
the due execution of his office ; for although an action 
of debt might have been brought upon that bond, yet 
another action will lie to recover the monev levied 
under this execution, as for so much received to the 
plaintiff's use. Neither is it important that the money 
was received by the Deputy Sheriffs for in the eye of 
the law it was received by the High Sheriff. 

Campbell, for the defendant. 

If there be any authorities to prove that debt would 
lie against the Sheriff in a case of this sort, I should 
wish them to be produced : I know of none such. 

I admit that great liberality is extended to the action 
on the case for money had and received ; but it is laid 
under certain restraints, even by the great patron of 
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i700. this action, so as to prevent a defendant from being 
surprised at the trial, by the want of notice of the real 



ovEvfoir nature of the demand. This can seldom happen 
et w. where the defendant is charged with the consequences 
RcDsov. of his own acts, for then he is supposed to be conu- 
sant of all the circumstances attending them, and hi 
ought to be prepared to explain and to justify them. 
But it is otherwise where the charge respects the acts 
of a third person; for although, as between him and 
the defendant, there may exist a privity created by a 
legal fiction, yet the latter may be as much a stranger 
to the transactions of such third person, as if no such 
connection had subsisted ; and the law will not permit 
[ 1743 a fiction to work an injury to any person. The De- 
puty is liable in an action of this sort, either in his in- 
dividual or in his official capacity; the High Sheriff is 
only answerable in the latter character, and in that cha- 
racter therefore he ought to have been sued. 

fFickham. — I admit that an officer is not chargeable 
for a misfeasance in himself, or in his deputy, in an 
action of debt, or of assumpsit. But this action is for 
a nonfeasance in failing to pay a sum of money levied 
for the appellant's use. As to the inconvenience which 
it is supposed the defendant may be subjected to, from 
a want of notice of the real ground of complaint, if it 
be an objection in this case, it is one which applies to 
this form of action in almost everv other case. The 
Court will not permit the defendant to be surprised 
at the trial; it is in their power to prevent it by setting 
aside the verdict. But it does not appear in this case, 
that the appellee was surprised ; on the contrary, it is 
clear that he knew for what he was sued, because it is 
stated in the bill of exceptions, that he produced the 
Sheriff's bond in evidence. The case of Moses v. 
M^Farlane^ 2 Burr. 1005, was much stronger than 
this. 

The Deputy is in fact the servant of the Sheriff, and 
his receipt is the receipt of the Sheriff; every thing is 
done in the name of the latter. As well might a mer- 
chant oppose an action of this sort by saying, that the 
money was received not by him, but by his clerk. 
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Even if the Deputy be liable, it does not prove that the 1798. 

High Sheriff is not; but I doubt if the action- would , 

lie against the Deputy. The case of White v. John- 
son^ (ante J vol. i. p. 159,) seems to be a strong authority 
to prove that it would not. 

In the case of Speake v. Richards^ Hob. 206, it was 
determined, that debt would lie against the Sheriff for 
money levied by him under an execution, upon the 
ground of an implied contract ; and this is the foun- 
dation of the action of indebitatus assumpsit. In the 
case of Cochram v. Welby^ 1 Mod. 245, it is said, that 
indebitatus assumpsit will lie against the Sheriff for 
money levied upon z fieri facias. 

It may occasion much surprise, that so few cases 
are to be found upon this subject; but the practice in 
England is to order the Sheriff to bring the money 
into Court, and if he fail to do so, an attachment issues 
against him. So in this country it is most usqpl to 
proceed against him by motion. 

CampbeU.'^-Although strictly speaking, the Sheriff 
is liable for the acts of his Deputy, yet no answer is 
thereby furnished to the objection, that the declara- [] 175 ] 
tion should be so formed as to apprise him of the real 
ground of the action. If debt had been brought, the 
whole case must have been stated : if indebitatus as- 
sumpsit be preferred, the declaration should be special. 

It will not be denied, but that a record (which the 
Sheriff's return certainly is) is the foundation of this 
action, and whqre this is the case, the record should 
be certainly and truly alleged, 1 Esp. 238. " JVul tiel 
record^^ is a good plea to an action of debt on a judg- 
ment. So to debt for an escape, lb. 270. Where 
money is levied on 2l fieri fiicias^ but the writ is not 
returned, nil debet is a good plea ; otherwise if it be 
returned, lb. But if the Sheriff may be sued in this 
form of action, he would thereby lose the opportunity 
of denying that there was any such record. 

Wickham^ — Trespass vi et armis will lie against the 

Sheriff, for a tort committed by the Deputy, and yet 

the declaration states it as the act of the Sheriff. The 

Surprise is as great in that, as in this case, and yet ne 

Vos. II.— G g 
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1796. objection to the action on that account was ever 
thought of. 

It is contended, that ^indebitatus assumpsit will lie, 
the declaration ought to be special ; but no case is 
cited in support of this doctrine. 

In 1 Bac. Ab. 166, it is laid down, that if the Sheriff 
levy money on a fieri facias^ the plaintiff may have 
indebitatus assumpsit against him for money had and 
received. It is clear that the author does not mean a 
special indebitatus assumpsit^ or he would have ex- 
pressed himself so; for when this sort of action is 
spoken of without any qualification, a ^^/i^ra/ action 
is always intended. In an indebitatus assumpsit for 
work and labour, the kind of work need not be men- 
tioned. Comb. 430. 

The case of Ackworth v. Kempe^ 1 DougL 40, 
though not exactly in point, runs parallel with this in 
pringiple. The principle I contend for is, that the 
Sheriff is not only liable for the acts Of the Deputy, 
but that they are in the view of the law the acts of the 
Sheriff*. So too, in the case of Saunderson v. Baker^ 
&c. 3 Wih. 309, the Deputy committed the trespass, 
and yet the action was against the Sheriff, not for a 
tort done by the Deputy, but by the Sheriff himself. 
In the case of Woodgate v. Knatchbull^ 2 Term Rep. 
148, the action was brought upon a penal Statute 
against the Sheriff, for taking higher fees than the law 
permitted ; the receipt was given by the Deputy, and 
it was objected that the Sheriff was not liable, though 
the deputy might be : but it was otherwise determined, 
r 176 "I ^^^ upon the principle that the act of the bailiff was 
the act of the Sheriff. In Coxvp. Rep. 403, it is laid 
down, that the Deputy is unknown to the plaintiff, and 
that the action can only be brought against the prin- 
cipal. 

Lyons J. — The great objection is, that the action 
is founded on a record, which is not stated in the de- 
claration; can any case be produced where a judg- 
ment upon such a declaration has been sustained? 

QampbeU. — Wherever indebitatus assumpsit is 
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brought, even upon a foreign judgment, the judgment 1796, 

is set forth in the declaration. Crawford v. H^hittally 

Doug. 4, n. 

fvtckham* — I contend that a general indebitatus 
assumpsit is always in the same form. The case 
cited by Mr. Campbell is not of an action for money 
had and received ; the judgment is no evidence of 
money received to the use of the plaintiff. 

I admit that if a record be the ground of the action, 
it must be declared upon; but it is otherwise if it be 
but inducement. In this case the receipt of the mo- 
ney forms the gist of the action, and that is a thing in 
pais. 

CampbelL'^If the cause of the action grows out of 
a record, it must be stated; if it be necessary to state 
it, it cannot be avoided by changing the form of action, 
1 Esp. 238. Action of debt lies against the Sheriff, 
if he return that he has levied the money, for it is 
matter of record, Palm. 148. If the money be levied 
upon ^ fieri facias^ and the writ be returned, the She- 
riflF cannot plead nU debet^ for the return is matter of 
record, and not of fact, 1 Esp. 270 ; the return itself 
is sufficient to charge the Sheriff, without other evi- 
dence. These cases shew, that the return, which is 
a matter of record, forms the^*^^ of the action, and 
that the receipt is but inducement. 

Indebitatus assumpsit \^ not always general; the de- 
claration not only aoes, but in many cases ought to 
contain a specification of the charge. The case of 
Crawford v. JVhxttaU proves this; and if it were ne- 
cessary to be special in an action founded on ^foreign 
judgment^ the argument is a fortiori^ in the case of a 
judgment rendered in our own Ctjurts. 

Wkckham. — The plaintiff might have recovered in 
this action, merely upon proving the receipt of the 
money by virtue of the execution, though the writ had 
not been returned; and if so, it follows necessarily that 
the receipt is the ground of the action. 

The case from Espin. 270, onlv shows, that if the 
plaintiff in the declaration setsfiyrth the return of the 
executiony the Sheriff is estopped to deny the receipt 
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1796. acknowledp^ed on record ; but it does not prove that 
the return must be set forth. 



r dryyi I admit that declarations of indebitatus asumpsit 

OvKH-TOH generally, are as various in their forms as declarations 

V. i ; debt ; but indebitatus assumpsit for money had and 

HuDwi. received: admits but of one form. The case of Craw- 

ford V. WHttall was not an indebitatus assumpsit for 

money had and received ; such an action would have 

been improper, as the judgment was not evidence of 

money received by the defendant. 

Roane J. — The declaration is this action, contain- 
ing a general count for money had and received, 
seems at first view to be a novelty, when used in a 
case like the present. On an examination and search 
into precedents, none have been found, which can 
warrant so general a declaration as this, in an action 
against a Sheriff for money levied by his Deputy upon 
an execution. 

There is no doubt, but that the receipt of the De- 
puty is sufficient to charge the Sheriff, and that it is 
to be considered in law, as if the money had been ac- 
tually received by the Sheriff; but the question with 
nje is, whether a general count for money had and re* 
cerwed is a proper form of action in which to try the 
point, or whether the declaration should not have set out 
the particular grounds of the assumpsit? Such a speci- 
fication would not vary the action ; it would still re- 
main an action of indebitatus assumpsit^ founded upon 
a general implied promise, though the particular 
grounds on which such promise arose, would be set 
out, and a recovery in that case might be pleaded in 
bar of an action of debt for the same cause. Such a 
specification would not convert the action into an as- 
sumpsit upon a special undertaking. Thus, in the 
case of Crawford v, fFhittalU the action was indebita- 
tus assumpsit upon an implied promise, and yet a 
foreign judgment was set out as the ground of the pro- 
mise ; many instances similar to this might be men- 
tioned, if it were necessary* The utmost that the 
books say upon this subject is, that indebitatus as- 
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Until Slade^s Case^ a notion prevailed, that on a ovbrtoit 
simple contract for a sum certain, an action ofassump- %^^' 
sit would not lie, and the decision in the above case Htosojt. 
goes to a denial of that opinion ; but this does not 
bind us to sustain a general count for money had and 
received, in a case like the present, of which I find no 
precedent. 

Great encomiums have been passed upon the ac- 
tion for money had and received, by able Judges; but 
I am satisfied, that the generality of the count in that 
action may often tend to surprise a defendant ; I shall 
therefore not incline to extend it beyond the limits 
within which it is now confined. 

If the SheriflF in this case, had been sued for the [[ i783 
same cause in an action of debt, the return and pro- 
ceedings must 1iave been set out ; if an action had 
been brought upon his bond of office, the particular 
charges would have been specified in the assignment 
of breaches : if a motion had been made against him 
for the money, the notice must have particularised 
the charge. Why then shall we not restrain the plain- 
tiff to a mode of declaring, which is always in his 
power, which is equally as favourable to him, and 
more so to the defendant than the present, and is ana- 
logous, (as it respects notice of the ground of com- 
plaint,) to the above mentioned modes of proceeding? 

However conusant a man in his private character 
is supposed to be of his own transactions, and of those 
of his agents, it appears to me reasonable, that di pub- 
lic officer should have notice, when he is charged in 
his official character, of the nature of that charge. In 
this country, the Deputy Sheriffs are competent to 
most of the duties of the office, without the co-ope- 
ration, or sanction of their principles. It is therefore 
highly reasonable, that the Sheriff should be previous- 
ly notified of the particular acts of his Deputy, for 
which he is to be made responsible. 

Being of opinion that this Court has the power (which 
has been heretofore beneficially exercised by Courts 



S30 



COURT OF APPEALS, 



1706. 



OvcBToir 
et ux. 

V, 

Hdiwcv. 



[179] 



of Law,) to mould and fashion declarations and plead- 
.ings, so as to answer more effectually the ends for 
which they were invented, and there being no series 
of decisions, (if a single one,) sustaining a general 
count in cases like the present, I must say, that I 
think this declaration insufficient upon the e>'idence 
exhibited in the cause, and appearing in the record ; 
that the judgment of the District Court, reversing that 
of the County Court on account of the generality of 
the declaration, is right, and as far as it goes should 
.be affirmed. But a new trial ought to have been 
awarded, with liberty to the plaintiff to give such tes- 
timony as might correspond with, and support the 
declaration. The judgment of the District Court 
ought therefore to be reversed and remanded, with a 
direction to award a new trial, with such directions as 
above-mentioned, and not to allow the evidence which 
was excepted to, to go to the jury. 

FxEMiNG J. — There is no doubt, but that indebt- 
4atus assumpsit will lie against the High Sheriff in a 
case like the present, and if the particular grounds of 
the charge had been specified in this declaration, it 
would in my opinion have been unobjectionable. 

The action on the case for money had and receiv- 
ed is a beneficial remedy, and may be rendered more 
so by restraining it within proper limits. But it would 
defeat the great object of pleading, if we were to coun- 
tenance this action in the latitude contended for. The 
case should be truly and fairly stated, that the defend- 
ant may not be surprised at the trial by a want of no- 
tice of the real cause of action, and also that he may be 
enabled to plead the judgment in that action, in bar 
of any other suit, which might be brought against him 
for the same cause. 

The defendant is the executor of the Sheriff, and 
is called upon to answer for the acts of the Deputy ; 
how is it possible that he could, from this declaration, 
acquire information respecting a transaction, to which 
we must suppose him so entirely a stranger ? It the 
case had been properly stated, be might have defend- 
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ed himself by shewing there was no such record. If 1796. 
the Sheriff be obliged to answer for the misconduct «_^ 
of his Deputy, he ought to be enabled to recover over 
against the Deputy, and to shew upon the record^ on 
what account the judgment against him had been 
rendered ; this could not have been done in the pre- 
sent case. 

That indebitatus assumpsit will lie against the She- 
riff for money received by his Deputy upon an execu- 
tion, is not denied ; but the declaration may properly 
contain a specification of the charge, and in my opin- 
ion ought to do so. The case of tPoodford v. Deacon^ 
Cro. Jac. 206, is not so strong as this, and yet judg- 
ment was reversed on account of the generality of the 
declaration. Upon the whole, I concur with the 
Judge who has preceded me, in the judgment which 
this Court ought to render. 

Lyons J. — That this is a beneficial action to both 
parties, seems to be agreed by every one. It is also 
agreed, that an action of indebitatus assumpsit will lie 
against a Sheriff, to recover money received upon an 
execution by his Deputy. But unless the form of the 
action in ^such a case be laid under certain restrictions, 
it would very illy merit the encomiums which have 
been passed upon it. 

The great object of pleading is, to apprise the op- 
posite party of the real subject of dispute ; without it, 
they may be entrapped at the trial, and real injustice 
may be produced. 

I can find no precedent in England:, or in this coun- 
try, to warrant so general a declaration as the present. 
It is true, that the reported cases do not furnish us with 
the forms of the pleadings ; but it is to be inferred 
from them, that the declarations in cases of this sort [[ 180 J 
were special. In the case of Woodford v. Deacon^ 
Cro. Jac. 206, it appears, that the practice had been to 
declare generally ; but the Court in that case correct- 
ed it, assigning as a reason, that the declaration did 
not shew for w hat cause the action grew due. 

Being unshackled by precedents, I consider the 
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Court as at perfect liberty to modify this action, so as 
to promote the great object of pleading. I do not say 
that the declaration should contain a special state of 
the case ; but the defendant should have been appris- 
ed that he was sued for money received in his official 
capacity. 

The following opinion was entered, viz. 

^* This Court being of opinion, that in all actions 
against Sheriffs for money had and received by them, 
by virtue of their office, the nature of the debt or de- 
mand should be so far stated in the declaration, as to 
distinguish them from private debts and contracts, in 
order to prevent surprise, by giving notice to the de- 
fendants of the causes of action, that they may be 
ready to answer the same, and the plainti£fs not hav- 
ing stated in the declaration filed in this suit, that the 
money had and received by the defendant's testator 
was so received by him by virtue of any execution or 
of his office of SheriflF, there is error in the judgment 
of the County Court, in the Court's allowing the co- 
pies of the records in the proceedings mentioned to 
go as evidence to the jury ; and that there is no error 
in the judgment of the District Court reversing the 
judgment of the said County Court on that account, 
out that there is error in the judgment of the said Dis- 
trict Court, in not setting aside the verdict in the said 
County Court, and awarding a new trial in the said 
cause, with directions not to permit the copies afore- 
said to go as evidence to the jury, therefore," &c. 

Both judgments reversed and a new trial award- 
ed, &c.(l) 



(1) Cfdchetter t. Va»9^ 1 Call, 99. liom ?. Jokm^ 8 MuDt 272.^ 
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Appearance bail is not required in actions of debt on. bonds Rinrnr 
with collateral conditions ; and in such cases, it is error to ^-^ 
enter a judgment by default against the Sheriff, for not 
returning appearan«e bail. 

This was an action of debt, brought by the appel- 
lee as surviving obligee of Alexander Morris and 
others, late Justices of the County Court of Prince 
George^ for the benefit of JVwholas Oarrat and Sarah 
his wife, upon a guardian's bond. The defendant not 
appearing, an office judgment was entered against 
him and the Sheriff, and a writ of inquiry was ex- 
ecuted, and damages assessed. The cause came 
before this Court by a writ of supersedeas^ awarded 
upon the petition of the defendant, Ruffin. 

Roane J. — In the argument of this cause, many 
points were made at the bar : but it will be unnecessary 
to decide any but this; namely, whether the judgment 
was legally rendered against the Sheriff for his not 
taking appearance bail upon service of the writ. 

As a preliminary to my opinion upon this point, I 
will give my present impressions upon another, which 
is somewhat connected with it, and which was also 
mentioned in the argument. It is, whether in a case 
like the present, of a judgment by default, for want of 
an appearance, in an action of debt upon a bond with 
a collateral condition, an inquiry of damages must 
necessarily take place ? 

There is no doubt but that the 21 Sect, of the Act 
<^ for limitations of actions ; for preventing frivolous 
and vexatious suits; concerning Jeofails^ and certain 
proceedings in civil cases," Ch. 76, was meant to 
extend an inquiry of damages to all cases of interlo- 
cutory judgments, in actions of debt on such bonds. 
The English Statute of 8 and 9 IFill. Ill, C. 11, is 
substantially like our Act, as to the present point ; and 
it is laid down in the case of Goodwin v. Crowle^ Ex- 

Vol. II.— H h 
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1796. Ccrwp. Rep. 359, that according to the true con- 
struction ot that Statute, the penalty is not to be levied 



rotfir in any case whatever. 
^^^•^ But our Act, following that Statute too implicitly, 

has omitted to direct an inquiry of damages to be 
executed, in case of a judgment by default, for want 
of an appearance ; and it would be a subject of much 
regret, if this inattention should defeat the design of 
the Legislature, which was, that the penalty should 
not be levied for the first breach, but should remain 
as a security, until it should be exhausted. But for- 
r 1821 tunately for the object of this beneficial law, the 
42d section of the District Court law, .which is in pari 
materia with the other, has cured the omission : it de- 
clares, '* that all judgments by default for want of an 
appearance, &c., obtained in the office, and not set 
aside on some day of the next succeeding District 
Court, shall be final in actions of debt founded on any 
specialty, bill, or note in writing, ascertaining the 
demand, unless the plaintiff shall choose in any such 
case to have a writ of imjuiry of damages, and in all 
other cases, the damages shall be ascertained by a 
jury, to be empannelled, and sworn to inquire theredF/' 
Now, if the words ascertaining the demand^ be not re- 
ferred to the word specialty ^ the judgment for the pe- 
nalty of a bond with a collateral condition, would be 
final, and the intention of the above law would be 
frustrated, in case of a judgment by default for want 
of an appearance ; whereas, by such a reference, the 
judgment is final only, when the specialty is for pay- 
ment of money or tobacco, and bonds with a collateral 
condition, will fall under the latter description of the 
clause, whereby the intention of the law will be an- 
swered, by awarding an inquiry of damages. 

The above clause in point of ex[H'ession, seems 
nearly analogous to the 26th section, of the same law^ 
which provides, " that in all actions of debt, founded 
on any writing obligatory, bill, or note in writing for 
the payment of money or tobacco, &c., the Sheriff 
shaU return on the writ, the name of the bail by him 
taken, and a copy of the baiil bond, &c. Are the 
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wor^^ for payment of money or tobacco here, to be re- 1796. 
ferred to the words writing obligatory^ so as to pro- __.«^ 
ciuce a constmction which would dispense with the Rumw 
return of a bail bond in actions of debt on a writing ^^^^ 
oWigatory with a collateral condition? I have just 
shewn that analogous words in another clause must 
be understood according to such reference, in both 
cases, the grammatical construction of the sentence 
seems to warrant it; and the sentence in question may 
well be understood, as having the same meaning, as 
if the word or had intervened between the words ob- 
ligation zn^bilL 

As the true meaning of the 21st section of the Act 
first mentioned is, that the penalty should not be levied, 
but should merely stand as a security for such dam- 
ages as might be recovered, (which may often be very 
small when the penalty is very large,) perhaps the Le- 
gislature did not act unreasonably, in restricting ap- * 
pearance bail to cases of bonds for payment of money 
or tobacco. Be this as it may, neither the words, nor 
the just interpretation of this section seems to require 
appearance bail to be returned, in actions, of debt on [ 183 ] 
bonds with collateral conditions; and if so, the judg- 
ment in the present case against the Sheriff is errone- 
ous ; but as it has been decided in this Court, and 
partly in the case of White v. Johnson^ that a judg- 
ment against a defendant and Sheriff, which as to the 
latter is erroneous, must be reversed in totOj all the 
proceedings in this case subsequent to the declaration, 
must I think be set aside, and the cause remanded. 

* The opinion of the Court was as follows, viz. 

" The Court is of opinion, that appearance bail is 
not required by law, in actions of debt on bonds with 
collateral conditions, and not for the payment of to- 
bacco or money only ; and the action in this cause, 
being founded on a bond given by a guardian to the 



• Note. The reporter was not in Court this term, when the opinions were 
delivered in the cases of Ruffin ▼. Call^ fVinattni's executor v. Francisco^ 
Pearpaint v. Henry, BnrweU v. Amlerson, and iValker v. fValke, but was 
favoured by Juclg-e Roane with the notes of the opinions delivered by himself 
in those eases. 
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.............^ a collateral condition as set forth in the declaration. 



Rumir judgment ought not to have been entered at the rules 
^^ in the Clerk^s oflBce, against the SheriflF, for the non- 
appearance of the plain tiS* to the said suit, and that the 
said judgment not having been set aside es to the 
said Sheriff before the writ of inquiry in the proceed- 
ings mentioned was executed, and final judgment ren- 
dered thereon against the plaintiff, the judgment of 
the said District Court is erroneous,^^ 

Judgment reversed with costs, the verdict set aside, 
and all the proceedings subsequent to the declaration, 
and the cause to be proceeded in anew on the Sheriff's 
return on the writ, against the plaintiff only. 



[ 184 ] RuFFiN V. Pendleton and Courtney executors 

of Harwood. 



RuvTiir In debt upon a judgment rendered asainst an executor upon 

^ ^* , motions, the declaration suggestea a devastavit of assets, 

ezeoaton. which came to the executor's hands after the judgment. 

The executor is not precluded from pleading a special 

plene administravit, and from supporting it by proof. 

This was an action of debt brought by the appel- 
lant in the District Court of King and Queen^ upon 
a judgment recovered by motion against the appellees, 
as executors of William Harxvood. The declaration 
states the judgment and award of execution thereupon, 
with the return *' that no effects of the testator were 
to be found in the hands of the defendants.'' The de- 
claration avers, " that after the rendition of the said 
judgment, divers goods and chattels which were of 
the said testator at the time of his death, of value suffi- 
cient to satisfy the said judgment, came to the hands 
of the defendants to be administered, which goods and 
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chattels, the defendants wasted, &c., by which an ac- 1796. 
tion accrued,'^ &c. __— ^ 

Plea, " that the plaintiff his action aforesaid ought Bums 
not to have or inaintain against the defendants, be- haewoob's 
gause they say, that at the time the said judgment executors. 
was given against them by the said District Court, no 
goods and chattels which were of the said testator at 
the time' of his death were in the hands of the defen- 
dants to be administered, nor have any goods or chat- 
tels of the said testator at any time afterwards come to 
their hands to be administered, except only goods and 

chattels to the value of L and which are not 

sufficient to satisfy the several judgments herein after 
mentioned, and which are bouna and liable to the 
execution of the said judgment,*' [here follows a spe- 
cification of the judgments] " which said judgments 
are still in full force, and in no manner reversed or an- 
nulled ; and the defendants further say, that they have 
not wasted, eloined, converted or disposed of any of 
the goods and chattels which were of the testator at 
the time of his death to their own proper use, in man- 
ner and form,'' &c. To this plea the plaintiff replied 
generally and issue was joined. 

At the trial,' the plaintiff objected to the defendant's 
giving any evidence to the jury in support of the issue 
joined^ tending to prove any part of the plea, which 
might have been properly pleaded to the exoneration 
of the defendants upon the original motion, whereon f 185 l 
the judgment mentioned in the declaration was ob- 
tained, tlie plaintiff having given in evidence the judg- 
ment, execution, and return thereon. But the Court 
being of opinion, that the former judgment obtained 
against the defendants, not being according to the 
course of the common law, they had been thereby 
precluded from defending themselves, as otherwise 
they might have done, over-ruled the motion, and per- 
mitted the defendants to give evidence in support of 
every part of their plea ; whereupon the plaintiff ten- 
dered a bill of exceptions, which was sealed and made 
part of the record. 
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1796. Verdict and judgment for the defendants, from 
which the plaintiiF appealed to this Court. 



Romv Mai^shalU for the appellamt. 
Himwmn's ^^ ^^ xtxosX clcar, that nothing can be pleaded in bar 
executors, of an action of debt, or of a scire facias upon a judg^ 
ment, which might have been pleaded to the original 
• acti<xi. A full administration, or subsisting debts of 
superior dignity might have been properly used as a 
defence in the original action, but were inadmissible 
in the present suit. The judgment obtained upon 
the motion, amounted to a confession of assets, and 
estopped the defendant from afterwards denying that 
he had a sufficiency to satisfy this judgment. The 
reason assigned hj the Court for over-ruling the mo- 
tion was certainly not a sound one ; for the appellee 
might have given evidence to prove a deficiency of 
assets, as well upon a motion, as in a regular common 
law action. 

CampbeUy for the appellee. 

The plea of " fully administered," does not go to 
bar the plaintiff's claim, but to protect the executor ; 
and therefore, the rule mentioned by Mr. Marshall 
does not apply. But if I should admit the plea to have 
been bad, still this will not impeach the opinion of 
the Court ; for if the plaintiff, instead of demurring, 
take issue, on the plea, the defendant ought not to be 
prevented from proving the truth of it. 

Marshall. — If the plea be immaterial, the Court 
will award a repleader ; this is always done when the 
plea, if true, offers no bar to the action ; and if I am 
right in this, the judgment must be reversed. We 
are then brought back to the validity of the plea. If 
the appellee had fully administered the assets, the ap- 
pellant could not have had a judgment, unless he 
were contended to take one when assets might come. 
But if a judgment be obtained against the executor, 
he can only defend himself against an action founded 
upon that judgment, by some mzXt^r posterior to the 
judgment. 
[ 186 ] Campbell — The first judgment does not burthen 
the executor with the payment out of his own estate, 
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unless he put in 2l false plea. Upon the pleas of pay- 1796. 
ment, and fully administered, the verdict may be ^_«....« 
against the plaintiff upon the second, and in his favour ruffin 
upon the first plea. ^^^-^^^ 

1 his case is much stronger lor the executor, on ac- executors. 
count of the first judgment having been rendered-upon 
motion; these summary remedies are not to be favour- 
ed, because they are contrary to the course of the 
common law. The executor had a right to a trial by 
jury upon his plea of fully administered, and though 
the existence of the debt might have been established 
by the first judgment, it was still right, that this col- 
lateral question should have been decided by the jury. 
It is impossible that any precedents should be found 
to govern this case, and therefore the Court will so 
construe the law which sanctions this summary mode 
of proceeding, as to preserve the trial by jury where 
it is not expressly taken away. 

Marshall. — The amount of ^r. Campbells argu- 
ment is, that there is no* difference between a general 
judgment against the executor, and one which is to 
depend upon assets afterwards coming to his hands. 
But it is clear law, that in the former case, the Sheriff 
may return a devastavit if he please, because the ex- 
ecutor is estopped to deny assets ; the scire fieri in- 
quiry is only for his safety. It is certain, that judg- 
ment rendered upon confession, or by default, is an 
admission of assets ; so if it be rendered upon the plea 
of non est factum^ or upon the plea of payment. SaUc. 
310. I Atk. 292. And there is no difference between 
those cases and the present, for the estoppel is pro- 
duced by the defendant's not pleading fully adminis- 
tered to the first action. 

Campbell. — The case from Atkyns is not supported 
by the authorities which are there cited. RoL Ab. 
title Executors is referred to in 2 Bac. 436, and the 
law there stated is, that the executor is no farther 
chargeable than as he has assets, unless he make him- 
self liable by 2i false plea^ or by suffering judgment to 
pass against him by default. If the not pleading " fully 
administered'^ will subject him to the payment of the 
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1796. debt out of his own estate, why do the books all lay 
it down, that he makes himself liable by 2i false plea ? 



kcFnx Judgment by confession, or by default, is stated to be 
HAHwooD'to ^" admission of assets in 1 Esp. 295,— In Hob. 178, 
executors, it is laid down, that a confession of judgment is not 
an admission of assets, and yet there is no plea of ful* 
ly administered in that case. But none of the cases 
L 187 J prove that assets are confessed, by the failing to plead 
fully administered. If the doctrine contended for by 
Mr, Marshall be correct, what reason can be assign- 
ed for the judgment being entered de bonis testatoris ? 

THE COURT delivered the following opinion : 
*' That the appellant having in his declaration filed 
in this suit, only suggested a devastamt of assets which 
accrued after the judgment obtained by him against 
the appellees as executors of fPilliam Harwood^ in the 
District Court of King and Queen^ as stated in the 
said declaration, the^pellees were not estopped from 
pleading a special plene administravit in bar of the ap- 
pellant's action, nor precluded from proving the same 
by the evidence stated in the record as offered by them 
on the trial of the issue in support of their plea, and 
that there is no error in the opinion of the District 
Court permitting that evidence to go to the jury.'' 

Judgment afErmed.(l) 

(1) Mason^s devisees y. Peter^s adm, 1 Monf. 437. 



-Winston's executory. Francisco. 

WiHSTov't In actions of assumpsit, the gist of the action is the promise 
executor to pay, and if this be not averred, the omission is not cured 
FRJiisco. by verdict. 

This was an action on the case brought by the ap- 
pellant in the County Court of Buckingham. The 
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declaration states, "that the defendant in the year 1796, 
1783, was indebted to the testator of the plaintiff in 



the sum of 50/,, for a riding chair and clock, and be- wnj^ow's 
ing so indebted, the defendant left in the hands of the executor 
testator, a bond given by Abraham Sandefier to paABcisco. 
Richard Fretwelly for 50/., and gave directions to the 
testator to collect the money when it should become 
due on the said bond, and apply it to the payment of 
the said debt due from the defendant, and if the mo- 
ney mentioned in the said bond could not be collect- 
ed, or the same prove bad, that he the defendant 
would make it good, or pay to the testator the said 
sum of 50/., whenever afterwards required,^^and 
avers, " that the said bond was given for a gaming 
consideration, and that the obligor hath refused to pay, 
of which defendant had notice, who notwithstanding 
promising the said money to the plaintiff to pay in 
right of his testator, when required, he hath not paid, 
though thereto oftentimes required, to the damage of [] 188 ] 
the plaintiff as executor aforesaid 300/. 

Upon the plea of non assumpsit^ the jury found ^a 
verdict for the appellant. 

A motion was made in arrest of judgment for the 
following causes. 

1. That there was no assignment of the bond by 
Fretwellxo Francisco^ nor by Francisco to the testator. 

2. That it did not appear in evidence that suit had 
been ever brought on the bond, or at what time ap- 
plication for payment had been made. 

3. That the declaration is uncertain, illegal and in- 
formal. 

The Court determined the errors to be sufficient, 
and arrested the judgment, from which the plaintiff 
in the County Court appealed to the District Court of 
Prince Edward^ where the judgment was affirmed, 
" because it appeared to the Court, that there was no 
assumpsit laid in the declaration.^' 

From this judgment of affirmance, an appeal was 
granted to this Court. 

Roane J. — Although an assumpsit is the very frist 
Vol. IL— 1 i 



S4S 



COURT OF APPEALS, 



executor 

V. 

Frakgisco. 



1706. of this action, yet I would always incline to sustain a 

- declai-ation where one is laid, however irregular the 

wiJTHToN's expressions to that eflFect may be, especially after a 

verdict. But it must be positively charged, otherwise 

the declaration does not set out a sufficient cause of 

action, to entide the plaintiff to recover. 

In this declaration it is no where averred, that the 
defendant promised to pay the money, and in this re- 
spect, it is no way distinguishable from the case of 
Lee v. fFelchy 2 Str. 793. In that case, the declara- 
tion ran thus, " that the defendant being indebted to 
the plaintiff for goods sold and delivered, would well 
and truly content and pay,'' leaving out the words and 
in consideration thereof assumed upon himself and then 
and there promised^ &c. After judgment by default, 
it was arrested, there being no promise actually laid. 

In the present case there is a verdict, and the ques- 
tion is, whether this will cure the defect in the decla- 
ration ? In the case of Avery v. Hoole^ Corwp. Rep. 
825, it is said, that although a verdict will cure ambi- 
guity, it will not aid where the gist of the action is not ^ 
laid in the declaration. And the rule laid down by 
the English Judges, that a verdict will supply what- 
ever must of necessity have been proved to the jury ^ is 
supposed not to extend to cases where the gist of the 
action is omitted. 

So, too, that clause in our act of Jeofails^ which de- 
r 189 1 glares, " that a verdict shall cure the omission of the 
averment of any matter, without proving which, the . 
jury ought not to have given such a verdict,'' cannot 
be construed to cure the want of an averment of the 
cause of action, for in such a case no judgment can be 
given. 

But it was contended, that the following words in 
the latter part of the declaration, " who notwithstand- 
ing promising to pay said money, &c." amount to an 
averment of a promise ; but the promise ought to be 
directly averred, and not by way of inference. I think 
the judgment ought to be affirmed. 
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The Court affirmed the judgment of the District 1796. 
Court.(l) 



WlNSTOBT'a 

executor 



(1) Ckichetter v. Vaaa, 1 Call. 98. Cook ▼. Simms, Kerr v. Dixon, 2 Call. ^ 

S9. 382. Moor^8 adm. v. Downey ^ et al. S Hen. & Munf. 127. 134. Syme v. p« .^-p,--,« 

Griffin, 4 Ht;ii. k Munf. 277. 280. LaughUns. ^ood, 3 Munf. 255. 262. '^**^^*"*^ • 
Danielv, Morton, Donaghe v. Ranketi, 4 Munf. 120. 261. 



Dow NM All's 

executor. 



DowNMAN V. Chinn executof of DoWnman. 

A forth-coming bond should be made payable to the credi- idownman 

tor, and not to the Sheriff; — the amount of the execution ,^ ^': 

ought to be recited, and the condition should be to deliver 
the property at the time and place of sale, and not when 
demanaed. 

If the bond be defective in any of the above instances, or in 
others, the Court may, and ought to quash it on motion. 

A faulty forth-coming bond, whilst in force, is a satisfaction 
of the judgment, and a second execution cannot issue until 
it is quashed. 

The common course is to quash the execution as well as the 
bond, if a motion for that purpose be made, otherwise it is 
not necessary. 

On the 3d of October^ 1791, a writ oi fieri facias 
was sued out, by the defendant in error, against the 
plaintiff, upon a judgment of the District Court of 
Northumberland. 

The Sheriff took a forth-coming bond payable to 
himself with condition to deliver the property to the 
Sheriff when demanded; but the amount of the exe- 
cution was not recited. 

It appears from the record, that on the 4th of Janu- 
ary 1793, a second execution issued upon the original 
judgment, by which part of the money was made ; but 
this execution is not spread upon the record by a bill 
of exceptions, nor does it appear to«have been noticed 
by the Court. Upon the motion of the defendant in 
error, the forth-coming bond above stated was quash- 
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1796. ed, as being informal. The order of the Court was 
..^.^^^ entered as follows: viz. " On the motion of John 
Dow^MAN Chinrt, &c. executors ofRawleighDownman deceased, 
Dow«iK4H'8 3g^*"st Rawleigh Downman, on a bond taken on an 
exeeotor. execution sucd out of this Court by the said execu- 
tors, against the said Rawleigh Downman^ it is order- 
ed, that the bond taken on an execution sued out of 
this Court by the said executors against Rawleigh 
Dmvnman to Richard Beale^ Sheriff of Richmond coun- 
ty, for the forth-coming of property taken on the said 
execution, be quashed, it appearing to the Court that 
the same is insufficient/' 
f 190 ] To this order a supersedeas was awarded by one of 
the Judges of this Court. 

Campbell^ for the plaintiff in error, 
Contended, that the Court had no right to quash a 
forth- coming bond, although it should be informally 
taken ; that it was to have the force of a judgment, 
and was as completely out of the reach of the same 
Court to which it was returned, as the judgment of a 
preceding term would have been. But that if the 
Court might properly exercise this power, the second 
execution ought also to have been quashed, since it 
improvidently issued upon the original judgment, after 
a forth-coming bond had been taken and returned; 
and to prove this, he relied upon the case of Taylor 
v. Dundass decided in this Court, (see antCy vol. i. 
p. 95.) 

fPashingfon^ for the defendant, 
Contenaed, that the bond being clearly defective, 
could no otherwise be got rid of, so as to authorise 
the plaintiff to proceed to obtain the effect of his ori- 
ginal judgment, than by a motion to quasi) it: That 
in the case of Hendricks &? Taylor y. Dwiaass^ {ante^ 
p. 50,) this Court had affirmed the] judgment of the 
County Court, quashing a forth-coming bond. 

As to the second execution, that was merely a mi- 
nisterial act, and could only have been quashed by the 
Court from whence it issued, upon a motion regularly 
made for that purpose ; and if upon that motion, the 
Court had given an erroneous opinion, it might pro- 
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perly have been corrected upon an appeal to this 1796. 
Court. 



But upon this appeal, the Court is confined to the downman 
judgment of the District Court upon the motion which dq^^ji^jj. 
was made, and cannot notice the second execution, executor. 
which is regularly no part of the record. This point 
was settled in the case of Leftwich v. Staval {ante^ 
vol. i. p. 303.) In the case of Taylor v. DundasSy a 
second execution issued without a previous motion 
having been made to quash the forth-coming bond, 
and the motion which produced the judgment in that 
case, was to quash the second execution. 

Roane J. — There is no doubt but that this bond 
is faulty in the following instances at least: 1st. That 
it is made payable, not to the creditor, but to the 
Sheriff. 2dly. The amount of the execution is not re- 
cited in it; and 3dly. The condition is to deliver the 
property, not at the time and place of sale, as it should 
have been, but when demanded. But it is objected, 
that the Court had no power over the bond, so as to 
quash it, though ever so faulty. The cases which 
were cited by the counsel for the defendant in error, 
and another also decided in this Court of Hubbard v. 
Taylor^ (ante^ vol. i. p. 259,) furnish a complete an- 
swer to this objection. 

The order of the District Court, though right upon 
the main points, is rather too general, in not specify- 
ing the bond more particularly by its date, amount, 
&c.; however, as it is spread upon the record, we must 
suppose, that it was that bond to which the motion 
and order related. 

As to the second execution, there is no doubt but 
that the Court ought to have quashed it, if a motion 
for that purpose had been made. But it does not ap- 
pear that the Court were informed of its existence, 
and therefore we cannot say that they erred. 

Carrington J. — Concurred in the same opinion. 

Lyons J. — It seems to have been admitted by the 
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179tt* counsel for the plaintiff, that this bond was faulty, but 
the power of the Court to quash it is denied. It 



DowHMAir would certainly be highly inconvenient, if ministerial 

DowwMAir's ^^^ '''^^ ^® present were without the control of that 
exeeator. Court to which the oflScer belongs ; and if the only re- 
medy for the party aggrieved by his mistakes, were 
an action against the officer. I hold the law to be 
otherwise, and that the Court may properly correct 
the ministerial acts of its own officers^ 

The proceedings in this case have certainly been 
very irregular; the Court ought to have quashed the 
second execution, if an application for that purpose 
had been made, because the forth-coming bond, 
whilst in force, was a satisfaction of the first judg- 
ment. The general course is to quash the execution, 
as well as the bond; but as no motion for this purpose 
was made, we cannot condemn the order which was 
made. 

Order affirmed.(l) 

(1) GlMwckf, DiTVion, 1 Munf. 606. Bronaug-h^s ex, y. Freeman, 3 
Munf. 266. JUvsk ▼. JRamaatf, 3 Munf. 439. 



Dalby V. Price. 

Dalbt . In all cases where a general commission issues for taking 
PwcE. depositions, upon an answer and replication, in any suit 

in the High Court of Chancery, the cause must remain at 
rules six months from the time of filing the replication, 
before it is set down for hearing ; unless this be dispensed 
with by consent of parties, entered on the record. 

The appellant, against whom a decree had been 
entered in the High' Court of Chancery, filed a bill of 
review stating new matter. The appellee answered, 
f 19Sl ^P^ ^ general replication was entered and commis- 
sions awarded ; in less than a month after these pro- 
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ceedings, the cause was set down, heard, and a de- 1796. 
cree entered, from which Dalby appealed. 



The following was the opinion and decree of this 
Court. ' 

" Whenever a general commission issues for tak- 
ing depositions, upon an answer and replication filed 
in any suit depending in the High Court of Chancery, 
six months from the time of the replication should be 
allowed the parties for taking their depositions, and 
that such cause ought not to be set for hearing, nor 
heard and finally determined, without the consent of 
the parties entered on record, before the expiration of 
the said six months, according to the direction of the 
act of Assembly concerning the High Court of Chan- 
cery, and it appearing by the record, that the replica- 
tion in this suit was filed in the month of May 1795, 
and that the cause was without the consent of the par- 
ties so entered on record, heard, and finally deter- 
mined on the 2d of June following, the said decree is 
erroneous.'' Therefore it is decreed and ordered, 
that the same be reversed and annulled, and that the 
appellee pay to the appellant his costs by him expend- 
ed in the pr6secution of his appeal aforesaid here. 
And it is ordered, that the cause be remanded to the 
said High Court of Chancery, to be put on the rule 
docket, and proceeded in according to the foregoing 
opinion of this Court, allowing the parties six months 
including the time the cause had remained at the rules 
after the replication, and before the date of the decree 
aforesaid for takijig their depositions, before the same 
be again set for hearing.'' 



Dalbx 

V. 

Price. 
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1796. 



Pearpoint v. Henry. 



Fbarpoint In an action of trover and conversion, the declaration need 
„ ^* not state the price of the thing converted, although it is 

otherwise in detinue. 

This was an action of trover and conversion, 
brought in the District Court of Monongalia, by the 
appellee, for a negro woman. Upon the plea of not 
guilty, the jury found a verdict for the appellee. The 
appellant moved in arrest of judgment, and amongst 
other errors assigned the following, viz, " that the 
price or value of the negro is not set forth in the de- 
claration/' 
[ 1 93 ] Judgment for the appellee, from which an appeal 
was granted to this Court. 

fTilHamSj for the appellant. 

It IS essential in an action of trover and conversion, 
that the price should be stated in the declaration, 
5 Bac. 275. If so, it is not cured by the Act of Jeo- 
Jails. It is true, that a mistake in setting forth a sum 
of money, quantity of merchandise, &c. is cured, if 
the same be rightly stated in any part of the record; 
but this clause in the Act of Jeofails will not aid the 
total omission of price. 

Marshall, for the appellee. 

It is laid down in the case of fFood v. SmiUi^ Cro. 
Jac. 129, by three Judges against two, that at common 
law it was not necessary to state the price in an action 
of trover and conversion, and the reason given seems 
to be a sound one, viz. that damages are demand^, 
and not the thing itsel/l But 4f this were not so, it is 
certainly mere matter of form, and therefore cured by 
the act of Jeofails. . It does not appear that the case 
cited from 5 Bae. Ab. 275, was after verdict. 

Williams, in reply. — Another reason why the value 
should be stated in this country is, that the Court may 
see. whether they can properly try the suit in that par- 
ticular form of action ; for if the value were below 61. 
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the suit by the law of this State should be by peti- 1796. 
tion. 



Roane J. — It seems to be the better opinion, that 
a declaration in this action need not state the price of 
the thing converted, though this is necessary in the 
action oidetinuey where the thing itself, or the value 
is to be recovered. In the former case, it is not the 
price which the plaintiff goes for, but damages for the 
conversion : and even where the price is laid, he may 
recover more or less, provided the damages do not 
exceed those laid in the declaration. 

The Court affirmed the judgment. 



Peabfocit 

V, 

Hevbt. 



BuRWELL V. Anderson & Co. [ 194]] 

A supersedec^ will not lie where an execution has improper- Bvrwsix 
ly issued upon a twdve-montVs bond. The injured party * ^• 
may move to quash the execution, and the judgment on god another. 
that motion, if erroneous, may be corrected on an appeal 
or supersedeas^ 

The appellant obtained a supersedeas^ to remove 
the record of the proceedin^js of the County Court of 
Gloucester before the District Court of Williamsburg. 
The record contains a twelve- month's replevy bond, 
given by Burwell to Anderson; an affidavit of Mat- 
thew Anderson, agent for Matthew Anderson &? Co. 
that the whole amount of the replevy bond was then 
due. It is then stated, " that 2i fieri facias ^ issued on 
the above bond, oti the 12th of October^ 1793.'^ 

The errors stated in the petition for the supersedeas 
were, 1st. That it doth not appear in the bond, for 
what property of the said Burwell the same was en- 
tered into, as the law intended it should. 

2d. That the affidavit on which the execution is- 
sued upon the said replevy bond, was not made by 
the creditor, or by his assignee.^' 

Vol. II.— K k 
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1796. The District Court quashed the writ oi supersedeas 
with costs, as having improvitientiy issued, from 



Bi BWEix which judgment BurweU appealed. 

and another. RoANE J. — It IS unncccssary to considcr the er- 
rors stated in the petition for the supersedeas^ though 
at present I do not think there is any weight in them. 
The only question is, whether the writ of supersedeas 
improvidently issued or not? 

A supersedeas is one mode pointed out by our law, 
by which the record of an Inferior Court may be re- 
moved into a Superior Court, and the propriety of the 
judgment there examined. But there must be a 
judgment of the Inferior Court ; this is apparent from 
a view of all the laws upon that subject, and particu- 
larly of that which directs the Superior Court, upon a 
reversal, to give such judgment as the Inferior Court 
ought to have given. 

This case was assimilated by the counsel for the 
appellant, to an award of execution upon a forth- 
coming bond, in which case a supersedeas might pro- 
perly issue. But in that case there is 2i judgment oj 
the Courts or an award of execution in nature of a 
judgment. If the bond in question be faulty, the par- 
ty might have moved the County Court to quash it, 
[1953 as well as the execution issued upon it, and the opi- 
nion of the Court upon such motion might, if errone- 
ous, have been corrected by a Superior Court upon a 
supersedeas; but in this case there was no judgment 
to supersede. 

The Court affirmed the judgment of the District 
Court.(l) 

(I) Hite's heirs v. Wilson & JDunlap, 2 Hen. & Munf. 287. 
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Sarah Walker 8c Thomas Walker executrix 
& executor of Thomas R. Walker deceased 
v. Thomas Walke. 



Payments by a former to a subsequent guardian^ in deprecia- Walker 
ted paper money, should be accounted for at their nominal 
amount, and are not subject to the scale of depreciation. 

By the appointment of a second guardian, in the room of a 
former one, the power of the former, as well as his ha- 
bit of receiving and disbursing moneys, generally, on ac- 
count of the ward, ceases ; and therefore, payments made 
by him in depreciated paper money to the subsequent guar- 
dian, are not subject to the scale. 

The appellee filed his bill in the County Court of 
Princess Anne^ stating, that the said Thomas R. Wal- 
ker was appointed his guardian, and in the year 1776 
was indebted to the plaintiff, 131?/. \2s. 0|(/., as ap- 
peared by his guardianship accounts, settled and filed 
in the County Court. That in the year the 

said Thomas R. Walker paid to John Thoroughgood^ 
the subsequent guardian of the plaintiff, 854/. 3s. 3d. 
in bonds, leaving a balance of 468/. 8^. 8{d. still due. 
The prayer of the bill is for payment of this balance 
with interest. 

The answer states, that after the appointment of 
Thoroughgood as guardian to the plaintiff, he and the 
testator, Thomas R. Walker^ settled the accounts of 
the latter, and stated a balance then due to the plain- 
tiff, of 244/. \2s. 2d. That they have understood, that 
in the year 1787, after the plaintiff came of age, he 
accepted a bond from the said testator for the above 
balance. They state a small payment since, and are 
ready to discharge the balance still due. 

Amongst the exhibits filed in this cause, is a letter 
from Thoroughgood^ to the testator, Thomas R. Wal- 
ker^ dated in June 1786, enclosing a blank bond, with 
a request, that the testator would settle the balance 
due to the ward, (the present plaintiff,) fill up the bond 
with the sum due, and return it executed. The wri* 
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1796. tcr also acknowledges in this letter, the receipt of 300/. 
in January 1780, " which" he says, " will, according 



r jgg n.to the scale of depreciation, amount to 7/. 10^. spe- 
Wauleb cie, and being deducted from the balance now on the 
^' books of the said testator, will be the amount in which 
^ * he is indebted.'^ He also adds, " that the testator 
sho.uld not complain of hardship in the settlement, as 
a great part of the money paid by the testator, was re- 
ceived by him in paper money according to its nomi- 
nal amount*'^ In answer to this letter, (also dated in 
June 1786,) the testator promises to prepare for the 
settlement, and adds, '^ that he shall say no more 
about hardships, being fully satisfied that all debts 
should be settled/' 

The bond was accordingly filled up with the sum 
of 244/., and returned : it was afterwards accepted by 
the plaintiff* without objection, except, that by letter, 
he required a bond fromi the testator for the amount 
of the interest on the 244/., from a date anterior to the 
principal bond ; this bond for interest was not given. 

The cause coming on to be heard, on the bill, an- 
swer, replication and exhibits, an account was directed. 
The commissioners report a balance of 784/. 4j. due 
the plaintiff, with interest. In this account, they re- 
duce the 300/. by the scale of January 1780 ; they 
also make a special report, stating the bond above 
mentioned, amongst other exhibits, but give it as their 
opinion, that the plaintiff was not bound by the settle- 
ment, nor by his letter to the testator, since the terms 
of it were not accepted. 

The report not being excepted to, a decree was 
made confirming it, from which the defendants ap- 
pealed. 

The High Court of Chancery directed an account 
to be settled before one of the masters of that Court. 

To the report made by the master, exceptions were 
filed, and amongst others, the following : viz. that the 
settlement with Thoroughgood ought to be establish- 
ed ; and if not, the payments in paper money ought to 
be credited at their nominal amount, and not accord- 
ing to the scale. 
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The exceptions being over-ruled, the decree of the 1796. 
County Court was affirmed, and an appeal was pray- 



ed to this Court, Waikbr 

Marshall^ for the appellant. vjIm. 

The settlement between the first and second guar- 
dian was binding upon the ward, unless unfairness or 
collusion between them in making it had been charg- 
ed, and proved. But if I am incorrect in this, I con- 
tend, that the payments made to the second guardian 
in paper money, ought not to have been scaled. The 
Act of 1781, Ch, 22, is too clear upon this subject to 
be misunderstood; it declares, • that all payments, [197] 
either to the full amount, or in part discharge of any 
debt, are to be credited at their nominal amount. 
Nothing I conceive but the agreement of parties could 
vary this rule. 

It is true, that in this case, the payments were scal- 
ed by the settlement ; but this was part of the settle- 
ment ; and if the settlement be annulled, the agree- 
ment to scale has equally lost its obligation upon the 
parties j for surely, the Court will not set aside the 
former, and bind the parties by the latter, when both 
constitute one entire act. 

Campbell^ for the appellee. 

This is the common case of a ward calling upon 
his guardian for an account. The guardian attempts 
to avoid it, by insisting upon a settlement made with 
the former guardian ; a fact not responsive to the bill, 
and therefore not to be noticed, further, than as he 
could prove it to be correct and fair. That it was 
either, in this case, cannot be contended. 

As to the payments made by the guardian, they 
ought to be scaled. That clause of the Act of 1781, 
Ch* 22, which declares, that payments made of any 
sum, either to the full amount, or in part payment of 
any debt, should be credited at the nominal amount, 
was never considered as being applicable to cases of 
running accounts. 

Wickhaniy on the same side. 

I consider it as an important question, whether the 
exception to the master's report can avail the appel- 
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1796. lant, as it was not originally taken to the report made 
in the County Court. 



Walkee I doubt very much the power of the High Court 
wame ^^ Chancery, acting as an appellate Courts to direct an 
account. The decree, such as it appeared upon the 
record, should have been affirmed, or reversed and 
remanded ; and if so, the former must have taken 
place, since the report on which the decree sought to 
be reversed, was founded, was not excepted to. As 
well might this Court direct an account, and upon the 
report, make a decree corresponding with it ; but this 
was never yet attempted. The reference in this case 
was only for the purpose of calculation, and was not 
intended to open the decree. 

As to the merits, I lay it down, that nothing can 
discharge the guardian from accounting, but a setde- 
ment with the ward^ after his attaining full age. Pay- 
ments to the second guardian, would, I admit, be va- 
lid ; but a settlenient wovXd not. Great inconvenience 
might result from a contrary doctrine ; the second 
guardian might with the best intentions be imposed 
upon ; and yet he might repel the claim of the ward, 
[] 198 ]J by saying, he was a trustee, and acted with good faith, 
and therefore should not be charged ; and the first 
guardian would defend himself by the settlement. 

But in this case, no settlement appears. One guar- 
dian demands it of the other, and calls for a bond for 
the balance : a bond is given, but no settlement is 
made^ 

The consent of the appellant to be accountable by 
. the scale, forms no part of the settlement, but is ante- 
. cedent to it. 

The Act of 1781 with respect to partial payments^ 
is never applied to items in unliquidated, running ac- 
counts, and so it has been often settled in this Court. 
But certainly it can never apply in the case of a trustee. 

Marshall^ in reply. — There is no doubt, but that 
the Chancellor may, upon an appeal, open the decree, 
and if necessary, direct a new settlement of the ac- 
counts ; he is in the constant practice of doing so, and 
I have never before known it questioned. 
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In Humphrey V. Smithy this Court reversed the 1796. 
Chancellors decree, because a calculation had not 



been made by the master, which any person might walkee 
have made in one minute. wIlke. 

But be this as it may ; if the error appear in the de- 
cree of the County Court, or is apparent upon the face 
of the account^ it will be sufficient to reverse the de- 
cree of the High Court of Chancery, although no ex- 
ception was specially taken ; for an exception is not 
necessary, where the error appears, either upon^ the 
face of the account, or in a special report. The use 
of an exception is, to bring into view such objections 
to the report as do not appear upon the face of it. 

In this case, the commissioners have stated speci- 
ally the ground upon which the account is settled, 
and the Court are at liberty to say if they decided right 
or not. 

But it is contended, that no settlement was made ; 
we see a letter<respecting a settlement, with an admis- 
sion of the sum then due, an account, and a bond for 
the balance, in the possession, first of the guardian, 
and then of the ward. Suppose that the ward was not 
originally bound by the settlement ; he is certainly 
concluded by his subsequent consent to, and ratifica- 
tion of it. 

This consent is proved by his having possession of 
the bond after his arrival at age, and his letter to the 
testator, demanding a bond for the interest due on 
the 244/. 

It is tlien said, that in cases of this sort, we are not 
entitled to a credit for payments at their nominal 
amount^ and that the point has been so decided in this 
Court. If such have been the decisions, I am a stran- 
ger to them. 

The testator ceased to be guardian before depre- f 199 1 
ciation began ; Thoroughgood succeeded him in that 
oifice, which completely closed the accounts of the 
former ; the balance then due, whether liquidafted or 
not, was a debt to be paid ; no further items could be 
introduced into it but payments, and these, when made 
were like all other payments. 
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179 6. I^ ^^ objectedt that ffaUcer was a trustee; so he 
■ was until he ceased to be a guardian ; but whether he 

Walker ^as or was not, it has been determined in this Court, 
in the case of Salle v. Yates^ and Granberry v. Gran- 
berry ^ that payments made by an executor to the es- 
tate he represented, and entered on his books, should 
be credited at their nominal amount. 

We are then brought to consider, whether this 
right to a credit at the nominal amount has been aban- 
doned. It is not true, as was contended, that the con- 
sent of the testator to scale preceded the settlement ; 
but if it were, the principle of the settlement is there- 
by established, and if the settlement be set aside, it 
would be monstrous to bind the testator by his conces- 
sions in that letter, which were made in order to pro- 
duce the settlement. 

Roane J. — ^Upon the appointment of Thorough- 
goody in 1776, as guardian of the appellee, the charac- 
ter of the appellant^s testator as guardian ceased, and 
with it, his liability to pay and receive monies gene- 
rally, on account of his ward. Consequently, any pay- 
ment by him thereafter, to the succeeding guardian, 
should be considered as a payment on account of a 
debt admitted to be due. And the receipt for 300/., 
given by Thoroughgood^ m January 1780, which uses 
the terms, ** SOOl. in part of your account with 71 
WalkeP strongly imports, that that money was receiv- 
ed in part of a debt due from the testator to the appel- 
lee as his former guardian ; of course, that payment, 
must, according to the second section of the Act of 
Assembly, directing the mode of adjusting and set- 
tling certain debts and contracts, and agreeably to 
prior decisions by this Court, be credited at its nomi- 
nal amount. 

If the letter of the appellant's testator of June 1786 
can be construed into an admission that the payment 
of the 300/. should be subjected to the scale of depre- 
ciation, it was made in consequence' of an offer of 
Tharoughgood^ in his letter of the same date, to ac- 
cept a settlement made by the said testator from his 
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books, according to the tenor of that letter ; and the 1796. 
appellee, by bringing this suit, having departed from 



the settlement so made, or expected to be made by the r ^qq -i 
testator^ the admission, if it can be 'considered in that walker 



|ight, f for the expressions are extremely vague and 
indefinite as to that,) is no longer binding upon the re- 
presentatives of the testator. 

I am therefore of opinion, that the decree is erro- 
neous is not allowing the credit for the 300^, as its 
nominal amounts 

THE COURT gave the following opinion and 
decree, viz : 

" By the appointment of John Thoroughgood to the 
guardianship of the appellee, the guardianship of the 
appellant's testator, as also his habit of receiving and 
disbursing moneys generally, on account of the appel- 
lee, having ceased, the receipt thereafter of any mo- 
ney by the said John Thoroughgood^ from the said 
preceding guardian, should be considered as a pay- 
ment on account of a debt admitted to be due from 
him as guardian aforesaid ; that by authority of the 
Act of the General Assembly passed in 1781, entitled 
** an Act directing the mode of adjusting and setding 
the payment of certain debts and contracts, and for 
other purposes,'* and in conformity to former deci- 
sions by this Court, the payment of 3CX)/-, made the 
3d of Januart/ 1780, by the appellant's testator to the 
subsequent guardian, was not subject to the operation 
of the scale of depreciation : That there is error in 
the decree of the Hight Court of Chancery, permit- 
tihg that payment to stand reduced, and that there is 
•no error in the residue of the said decree, there- 
fore, &c." 
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1796. 

"■"■"''"'"^ Davenport v. Mason. 

Datssfobt Qmre^ If an appeal can be taken from a decree dissoWing an 
^gj^ injunction with costs ? 

The appellee obtained an injunction in the Coun- 
ty Court, to a judgment rendered against him in the 
same Court. After answer put in, a motion was made 
to dissolve, and on a hearing, the Court over ruled the 
motion, but continued the cause and awarded com- 
missions to take depositions. At a subsequent Court, 
on hearing the bill, answer, depositions and exhibits, 
the Court dissolved the injunction, and decreed the 
plaintiff in that Court to pay costs. 
fSOl j From this decree the defendant appealed. The 
High Court of Chancery directed issues between the 
parties, which were accordingly tried, and a verdict 
certified thereon. The Chancellor reversed the decree 
of the County Court, and decreed a perpetual injunc- 
tion, from which Davenport appealed. 

Mr Campbell^ for the appellant. 

Contended, that the decree of the County Court 
was interlocutory ; since it only dissolved the injunc- 
tion. That no appeal could have been taken unti) the 
decree was made final by a dbmission of the biH j until 
this was done, the cause was still depending. 

Mr. Marshally for the appellee, 

Insisted, that this is a decree for costs^ and, as to 
that, is final. But if not final, then the County Court 
erred in decreeing costs, and therefore the reversing 
decree is right either way. 

The Court afiirmed the decree of the High Court 
ofChancery.(l) 



(I) Burtiety. Spencer ^^Htxiy U, Munf. 7. 
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1796. 



Hagsdale executor of Racsdale v. Balte ex- 
ecutor of Bai.t£. 

This was an action of debt instituted in the Dis- raobdale 
trict Court of Brunswick, by the defendant in error, baltb. 
against the plaintiff for 32/. 4^. 2d. with interest there- 
on from the 16th of Juney 1770, also one penny, and 
460 pounds of gross tobacco. The action was found- 
ed upon a judgment of the General Court rendered 
in the year 1784, in favour of the testator of the defen- 
dant, against the plaintiff, for 64/. 8^. 4d. for debt, also 
one penny for damages, and 460 pounds of gross to- 
bacco for his costs, but to be discharged by the pay- 
ment of the above-mentioned sum of 32/. 4^. 2d* with 
interest thereon from the 16th of June, 1770, together 
with the damages and costs above mentioned. Upon 
the plea of payment, a verdict was found for the de- 
fendant in error, in the year 1794; whereupon judg- 
ment was entered, " that he recover the said sum of 
32/, 4s. 2d. with interest from the 16th ofJune, 1770/^ 
as also the damages and costs aforesaid. 

The plaintiff applied for, and obtained a supersedeas f gflS 1 
to the above judgment, from one of the Judges of this 
Court, assigning as error therein, ^^ that by the defen- 
dant's own shewing in his declaration, it is manifest, 
that he ought to have brought his suit for 64/. 8^. 4d. 
instead of 321. As. 2d. with interest from 1770, whereby 
the interest recovered exceeded the sum for which 
the judgment, on which this suit was instituted, had 
been rendered.'' 

Judgment reversed. 
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Lewis Stephens v. Alexander White- 

STBFHS58 The omission to lay damages in the declaration, though in 
Weits. ^^ action sonndine in damages, is cured, after verdict, bj 
the Statute of «7eo/^t79.— Construction of that Statute. 

Declaration, that plaintiff, bj advice of defendant, an attor- 
ney, instituted a suit against J. S. and then and there em- 
ployed defendant to prosecute said suit to judgment, who 
t m consideration thereof, undertook to conduct the same 
to the best of his skill ; yet he had neglected to file a de- 
claration whereby, &c. 

If being stated that the defendant undertook to conduct the 
suit, and mismanaged it, the want of a consideration is not 
material. 

Upon a demurrer to evidence, the Court must presume any 
and every fact which the jury mi^ht have inferred from 
the evidence. But those conclusions must be such as 
would result from a just and reasonable construction of 
the whole evidence, and not from arbitrary inferences. 

Variance between the writ and declaration cannot be taken 
advantage of without craving oyer of the writ; yet you may 
refer to it to amend by, without oyer. 
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This was an action on the case brought by the 1796. 
appellant against the appellee in the District Court of «— _ 
fFinchester. The declaration states, that the plaintiff stwhbks 
by the advice of the defendant, who was an attorney white. 
authorised to practice law, commenced in November 
1779, in' the County Court of Frederick^ an action of 
debt for 6?/. against B. Chambers^ executor of Wil- 
liam fPUliamSy and then and there employed the de- 
fendant to prosecute the said suit to judgment, who 
in consideration thereof undertook to conduct the 
same to the best of his skill and judgment; yet the 
defendant had neglected to do his duty as an attorney, 
by failing to file a declaration, whereby the judgment 
obtained in the said suit was reversed, and the plaintiff 
had lost his said debt of 62/. and costs, and had sus- 
tained injury to /. Plea " Not guilty/' 

At the trial, the defendant filed a demurrer to the 
evidence, stating, that the plaintiff had proved by one 
witness, that after the judgment against Chambers 
had been obtained, the defendant requested the wit- f S04 ] 
ness to inform the plaintiff, *^ that he had recovered a 
judgment against Chambers^ in the suit in which he 
the defendant had been employed by the plaintiff.'^ 
That it also appeared from the docket of the Court 
iti which the judgment was obtained, that in July 
1784, the letter fT was placed opposite to the said 
suit, and the Clerk of that Court proved that it was 
customary to write the initial letter of the attorney's 
name opposite to the suit in which he was concerned ; 
that the letter fT^ on that docket, was intended to de- 
note, that the defendant appeared as attorney at that 
Court for the plaintiff. The same witness declared, 
that he believed Peter Hogg^ then a practising attor- 
ney, ordered the said suit for the plaintiff, but of this 
he was not certain. That from the same docket it 
appeared, the suit was instituted in November 1779, 
and that in March 1780, no attorney appeared of re- 
cord for the plaintiff; that the suit was put to issue in 
March 1783, and it did not appear from any evidence 
that the defendant appeared as attorney in that suit 
before July 1784. That the verdict was given in 
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t796. October 1784, in favor of the plaintiff for 61/. 19^. 3d. 

debt, and 49/. 11^. 4d. damages, and that the same 

stepheys was written on the back of an award, which was the 
only paper except the writ now filed in that cause. 
That the judgment was reversed, with costs, for the 
want of a declaration. That it did not appear that 
F. Hogg was marked as an attorney upon that docket 
after the year 1778. That Chambers always had 
been, and yet is, a resident in the State of Permsyl- 
vania. 

The demurrer being joined, the jury found a ver- 
dict for the plaintiff, and assessed his damages at 146^ 
18f. Id. subject to the opinion of the Court upon the 
demurrer to evidence. 

The defendant then moved in arrest of judgment, 
first, because there is no consideration stated in the 
declaration : and secondly, because no damages are 
laid. 

Judgment for the defendant, from which the plain- 
tiff appealed. 

Lee^ for the appellant. 

It is a general and well established principle of law, 
that if a man undertake to perform a professional act, 
he is chargeable for neglect to the person who em- 
ployed him, although he has received no reward. 

As to the want of damages in the declaration, this, 
if error independent of the Act of Jeofails^ is clearly 
cured by that Act. 

The judgment of the District Court having been 
given upon one or both of these points, I have thought 
proper to notice them first ; but if there be any diffi- 
culty in the cause, I think it arises out of the demur- 
rer to evidence. 
[ 205 ] The jury being the only proper judges of the weight 
of evidence, if either party shall chuse, by a demur- 
rer to evidence, to withdraw the decision of the cause 
from that body, the Court will niake such conclusions 
from the facts stated, as the jury might have done if 
they had decided upon them. The rule therefore is 
laid down in the case of Cocksedge v. Fanshaw^ 
Dougl. 124, that a demurrer to evidence admits the 
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f 

truth of all facts which the jury might have inferred 1796. 
from the evidence. ' 

Now the only question * in this cause is, whether STiPHBifs 
White was employed as the attorney in the cause ? ^ygj^^^^ 
The message sent to Stephens^ and the marks on the 
docket prove this fact. If it were necessary to esta- 
blish the fact, that he wasi originally employed to com- 
mence the suit, or that he was employed at so early 
a period as to be chargeable with the neglect imputed 
to him of not filing a declaration, the jury had suffi- 
cient evidence laid before them to authorise a conclu^ 
sion that the fact was so. 

But it was not necessary to prove an original en- 
gagement in the suit ; for although the appellee had 
been employed after the issue was made up, it was his 
duty to have moved the Court for leave to file a decla- 
tion, and if he had failed in this ^attempt, he might 
have urged that fact in order to repel the charge of 
neglect. As things are, the debt is lost, not only by 
length of time, but by the non-residence of Cham- 
berSf and to the conduct of the attorney alone can it 
be attributed. 

Ronold^ for the appellee. 

The first point which I shall contend for is, that the 
District Court had not jurisdiction erf* this cause, be- 
cause it can only hold plea of suits where the debt or 
damages amount to 30/. In this case, there are no 
damages laid in the declaration ; and it is in this point 
of view that I consider the omission to be clearly fa- 
tal. It is true that no plea was filed to the jurisdic- 
tion, nor was it necessary, since the Court being con- 
fined to a particular sum, it ought to appear certainly 
upon the record, that the Court has jurrsdictbn of the 
case. 

Another ground upon which the judgment of the 
District Court Unay be sustained is, that the appellant 
gave in evidence a different judgment from that stat- 
ed in the declaration. The breach laid is, that the 
judgment was reversed, whereby the plaintiff lost her 
said debt of 62/., and costs. By the demurrer, it ap- 
pears that the judgment given in evidence was for 
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1796. 61/. 19^. 3d.^ and 49/. 11^. 4d. damages. So that it 
___ does not appear that the judgment mentioned in the 
STKPHXH8 declaration was reversedy'^of the amount of it lost by 
^ y/^^ the supposed negligence of the appellant. 
r SO 6 1 ff^osmngton^ on the same side.— The first question 
'- -"in the cause is, whether a sufficient consideration is 
laid in the declaration, or whether it was necessary to 
lay any at all ? I have always supposed it to be a 
clear principle of law, that a promise without a con- 
sideration of some sort, imposes no legal obligation 
upon the party who make it. I admit, diat in such 
a case, if he enter upon the performance of the act, 
and shall so mismanage it as to produce an injury to 
the other party, he will be chargeable with all tne con- 
sequences. The doubt in this case is, whether it is 
sufficiently avered in the declaration, that the appellee 
undertook^ and did actually conduct the suit ? He is 
charged only with having/rromz^f (/to do so, and though 
the appellant, (as it is stated in the breach,) may have 
lost the debt in consequence of the appellee having 
failed to file a declaration, yet this might well happen, 
and still amount to no more than a breach of promise^ 
made without consideration, and therefore not binding 
upon the appellee. 

The second question is, whether the omission to 
lay damages in the declaration be fatal ? If the da- 
mages found by the jury exceed those laid in the de- 
claration it is error, and it can only be cured by re- 
leasing the excess ; the same principle applies with 
equal, if not encreased force, to a case where no da- 
mages whatever are laid. I cannot discover any 
clause in the Act of Jeofails which cures this error. 
That Act cures mistakes in stating sums of money, 
where they are truly stated in any part of the record ; 
but this is not a mistake^ it is a total omission to state 
any sum. The act also cures the omission of an aver- 
ment of any matter, without ijroving which, the jury 
ought not to have given such a verdict. This clause 
applies only to the averments of such facts as are ne- 
cessary to describe the plaintiff's case, and which be- 
ing omitted, must have been proved to warrant the 
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verdict The truth is, that the objection in this case 1796. 
goes to the verdict itself, which finds more damages ...^.-....^ 
than are laid in the declaration. ^ Stephens 

I admit that the demurrer to evidence presents the 
most important and dilSBcult question — can the Court 
infer every fact whiqh is necessary to sustain the ac- 
tion ? It is essential to this action, that the appellee* 
was employed at the time when the neglect vvhich 
produced the injury complained of took place. If he 
were originally employed, it was his duty to have filed 
the declaration ; if he were employed afterwards, to 
conclude what some other attorney had begun, that 
other attorney was liable for the neglect, and upon no 
principle of justice could his faults descend upon his 
successor. That Mr. FFhite was employed, is clear; L ^^^ 3 
the single question is at what period ? If as counsel 
to argue the causCy he is not liable for slips committed 
in the pleadings by another, employed not by him^ but 
by his client. 

Now though it be true, that a demurrer to evidence 
admits the truth of all facts which can he fairly^ and 
consequentially y infered from the evidence, yet that in- 
ference must grow necessarily out of the evidence. 
That Mr. White was employed in July 1784, the jury 
might, and this Court may infer, though not positive- 
ly proved; because the letter Jf. being afiixed to the 
suit at that time, furnishes ground for the presump- 
tion ; but because he was employed then, does it fol- 
fow necessarily, or at all, that he was employed in 
1779 ? That he instituted the suit, or neglected to 
file a declaration before 1783 ? These important con- 
clusions do not grow out the facts stated. Kpresump- 
turns are to weigh, they are strongly in our favour, for 
the appellee being marked in July 1784, and not be- 
fore, it is probable that he was not sooner engaged. 

It is said that the appellee might have moved the 
Court for leave to file a declaration. — It may be doubl- 
ed whether he was bound to do this, any more than a 
carpenter who undertakes to finish a house, is bound 
to pull it to pieces in order to rectify the blunders of 
his predecessor. But the breach is j Jbr Jailing to file 
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1796. o declaration in a suit advised and commenced by the 
appeUeCj and not for rvant of skilly or for omitting to 



ST£raurfl correct mistakes to which he was not privy. 

White Marshall^ on the same side. 

I admit the doctrine laid down in the case of Cock- 
sedge y. Fanshaw to be correct ; but then there must 
be some evidence stated in the demurrer, from which 
the particular fact to be concluded from it may fairly 
be inferred. If in trover there be a demand and re- 
fusal proved, the jury may, and, (if those facts were 
stated in a demurrer to evidence,) the Court ought to 
conclude a conversion ; but if the time of the conver- 
sion be important, neither of them could infer from 
those two facts, that it was at one, rather than at an- 
other period. The time when Mr. White made the 
undertaking stated in the declaration is all important; 
for being charged with neglect in that part of his pro- 
fessional duty which belongs particularly to his cha- 
racter of attorney^ (stricriy speaking,) he cannot upon 
any principle be liable, if he were only employed at a 
late hour to argue the cause. For although the duties 
of an attorney and counsel belong, in this State, to the 
same lawyer, where he is engaged generally to con- 

L SOS J duct a suit, yet they are certainly distinct, if he be 
employed after the pleadings are concluded. This 
observation will serve still farther to illustrate an ar- 
gument which I now mean to urge. It is undoubt- 
edly true, that a demurrer to evidence naust not only 
shew that the plaintiff has a cause of action, but that 
he has also a right to recover in that very action. This 
declaration is upon a special contract to conduct the 
cause, from its commencement to its final determina- 
tion, and the breach laid is in the non-performance of 
that special undertaking. It was therefore necessary 
to prove such a contract, because the appellant might 
have been injured by neglect or want of skill in some 
part of the management of the cause, and still it might 
not be imputable to the appellee. Now what facts 
are stated in this record from which an inference 
could havfe been drawn by the jury, or can now be 
drawn by the Court, that the appellee was engaged at 
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any time prior to July 1784? There are certainly 1796. 
none which in the most distant manner lead to such a ___. 
conclusion. stepheh* 

It is said that Mr. White^ though employed at a y^1{^ 
late hour, might have moved for leave to file a decla- 
ration. The answer is, that this forms no part of the 
charge against him. If this had been really the ap- 
pellant's casCi the declaration ought to have stated, 
*^ that be was employed after the cause was at issue, 
and that he failed to make such a motion." But in the 
present case, the negligence complained of preceded 
the contract, as the evidence proves, whereas it is 
subsequent to it, according to the charge in the de- 
claration. 

Lee^ in reply. — ^The objection to the form of the 
declaration is, that it does not aver what damages the 
appellant had sustained. But the Statute of Jeofails 
cures the omission of all averments, which must ne- 
cessarily have been proved to warrant the verdict ; 
and as the jury in this case have ascertained the da- 
mages which the appellant had sustained, he must 
have proved to them the extent of the injury which 
those damages intended to compensate, or else it is 
not presumable that such a verdict would have been 
found. 

As to the variance discovered by Mr. Ronold^ it is 
not real. The declaration states the amount of the 
debt due to t^e appellant by Chambers^ and that in con- 
sequence of the appellee's neglect that debt was lost, 
but the amount of the judgment is not stated at all, 
and it does not follow necessarily, that the judgment 
was for the precise sum which the appellant supposed 
was due to him. 

It is strongly insisted by the counsel for the appel- [ S09 ] 
lee, that it was essential to the support of this action 
that the appellant should have proved the precise time 
when the defendant was retained in the cause. This 
is in most cases impossible, since warrants of attorney 
are never made in this country. But the jury might 
have concluded from the facts proved, that the de- 
fendant was employed early enough to have filed the 
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1796. declaration, and if so, this Court wUl presume every 
thing against the person offering the demurrer. The 



stxphshs essential fact of his having been retained being proved, 
wiDTB. *® J"^y "^^ght well have inferred that he instituted 
the suit, and that, from the following considerations, 
viz. that it is most usual in this country to engage at- 
torneys generally to conduct ajsuit from its commence- 
ment to its termination; that there was no proof that any 
other attorney was engaged, a fact which, if true, the 
defendant might have established ; that the cause was 
not of that difficult nature to require an attorney to 
conduct the pleadings, and an assistant counsel to 
argue it ; that some evidence of a special engagement 
ought to have been produced, in order to repel the 
presumption arising from the general custom of em- 
ploying but one lawyer in plain cases, whose duty it 
is to conduct the cause throughout. From these, and 
many other considerations, which might have weigh- 
ed with a jury, the circumstance of time might well 
have been presumed. 

This is by no means so special an action, as to have 
rendered it necessary for tfie appellant to prove the 
undertaking as laid, because the appellee being in the 
ordinary employment of an officer of the Court, the 
law implies a promise to do his duty. 

Roane J. — The motion in arrest of judgment, up- 
on which the District Court alone gave an opinion, 
presents us with two questions; 1st, whether the omis- 
sion to lay damages in the declaration, be fatal or not? 
And 2dly, whether the not laying of a consideration 
will vitiate the judgment ? 

I think that the first error may, upon the true ex- 
position of the Act of Jeofails J be considered as cur- 
ed, which declares, 1st, that no judgment shall after 
verdict be reversed for any variance in the writ from 
the declaration, not 2dly, for any mistake of the chris- 
tian name, surname of either party, sum of money ^ Ike, 
in the declaration or pleading, the same being right in 
any part of the record or proceedings, or 3dly, for omit- 
ting the averment of qny matter, wimout proving which, 
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the jury ought not to have given such verdict. The 1796. 
English Statute of the 21, James L c. .13, differs from [ gio 1 
the first member of this clause in this respectt — hat 
Statute declares, that no judgment after verdict shall stiphbks 
be reversed for any variance in form only^ between •». 
the original and declaration, &c. The omission of ^^^^^ 
those words in our Statute, will justify us in going 
farther than to cure a variance merely in form, be- 
cause that Statute being before our Legislature, it is 
fairly to be presumed from the difference of expres- 
sion, that greater liberality was intended by the fra- 
mers of our law. 

I also think that the 2d member of the clause ap- 
plies to this case, and that we cannot properly distin- 
guish between a mistake and the omission of a sum of 
money, since the same reason applies with equal force 
to either case. 

I have great doubts whether this error could be cur- 
ed under the construction of the third member of this 
section. This provision in our law is not taken from 
any English Statute, but is the adoption of a principle 
established by the Courts of that country. The prin- 
ciple as understood there, is, that where the plaintiff 
has stated his title or ground of action defectively, or 
inaccurately, it is a fair presumption after verdict, that 
all circumstances y necessary in form or substance to 
complete the title so imperfectly stated, were proved , 
to the jury, because to entitle him to recover they 
must have been proved. Rushton v. Aspinall^ DougL 
658. But I question if the omission ot damages can 
come within the above principle, since they form no 
part of the plaintiff's title; however I give no decided 
opinion as to this, since it is unnecessary. 

The second point arising out of the motion in ar- 
rest of judgment is, that no consideration is laid in the 
declaration. It is stated that the plaintiff M^ and there 
employed the attorney, which is tatamount to stating 
that the plaintiff was then and there bound to pay him 
for what he had undertaken to perform. But the 
most complete Answer to the objection is, that the 
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1796. appellee zmderiook to conduct the suit^ and in his ma- 
nagement of it, was guilty of such a neglect of his 



stephkbis duty as to subject the plaintiff to a loss ; after this, 
wnn ^^ ^^ "^^ competent to him to allege a want of consi- 
deration. 

The third point respects the demurrer to evidence. 
The judgment to be given is, that the evidence is, or 
is not sufficient to maintain the issue joined on the 
part of the appellee. Of this, the jury are the only 
competent judges ; and therefore if the case be with- 
drawn from their decision by this mode of proceeding, 
the Court must presume any and every fact, which the 

[] Sll 3 jury might, out of complicated testimony, have infer- 
red. But those conclusions of facts must be such, as 
the jury might from ^just and reasonable construction 
have madcj and not arbitrary inferences, or such as 
might be drawn from a part only of the whole evidence. 
The charge is, that the defendant commenced and 
mismanaged the suit. The evidence of the first wit- 
ness, if it stood alone, might correspond with this 
charge, since a jury might consider the message sent 
to the appellant, as having reference to an engagement 
before made to commence and prosecute the suit. 
But the appellant, not satisfied with this, produced 
the dockets of the Court, which prove strongly, if not 
satisfactorily, that the appellee was not retained in the 
cause until July 1784; and thus every presumption of 
an engagement at a prior period, arising out of the first 
piece of testimony, is completely demolished. With 
an accurate attention to the whole evidence, a jury 
could not reasonably and properly infer an original 
engagement, and consequently could not consider the 
charge laid in the declaration as being sustained. I 
therefore think, that the District Court was wrong in 
the opinion given upon the motion in arrest of judg« 
ment, but that the judgment upon the demurrer to 
evidence is correct. 

Carrington J. — Upon the two first points, I 
entirely concur in opinion with the Judge who has 
just spoken. 
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It is undoubtedly true, that an attorney is liable for 1796. 

neglect of duty, and that he is bound to make retri- 

bution to his client for the injury which he may there- Stephens 
by sustain. That there has been mismanagement in write. 
this case, is not denied; the instance stated and proved 
was in the failing to file a declaration ; but there is no 
evidence, that the appellee was originally employed 
in the cause, so as to be properly chargeable with this 
neglect, nor are there any facts stated from which 
such a conclusion could with any propriety be made. 
On the contrary, it is fairly to be inferred, that he was 
not engaged untilJult/ 1784, and we all know, that it 
is very usual to introduce new counsel into a cause 
during its pendency, sometimes to conclude what an- 
other has begun, and at other times to assist in the 
management of it. It would be monstrous, if in those 
cases the blunders of one attorney should be imputed 
to his successor J, who was not privy to, or assisting in 
the commission of them. 

Lyons J. — As to the point of consideration, the 
rule is well laid down in the case of Coggs v. Bernard^ 
2 Ld. Haj/y 909. That though a man is not bound 
to do an act for another without a reward, yet if he f 31S ] 
will voluntarily engage, and enter upon the perform- 
ance of it, he is liable for the consequences of his 
improper management. 

The second point is, the omission to lay damages 
in the declaration. In actions which sound entirely in 
damages, it is absolutely necessary at common law to 
lay them in the declaration; but in debt it is other- 
wise. The plaintiff ought to know what are the dam- 
ages he has sustained, and if he lay none, he cannot 
say that he has sustained any. If he recover more 
than is laid, he is not entitled to the excess, and in 
that case he can only help himself by releasing the 
excess. But where no damages are laid, the plaintiff 
cannot remit so as to cure the error. In Pilford^s 
Case, 10 Sep. 116, it is laid down, that where damages 
are the cause of action, the plaintiff must declare for 
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1796* them, or else cannot recover; but it is said to be otber^ 
wise in real actions. 



STEPSXV8 In cases where damages are the cause of the action, 
WfftTB. ^^ ^^^ formerly the practice upon a demurrer to enter 
up judgment for the damages laid in the declaration ^ 
besides they give jurisdiction to the Court, as is laid 
down in Hardwickes Cases^ p. 6, where it is deter- 
mined, that in actions founded in damages, those laid 
in the declaration are considered as the cause of ac- 
tion. 

Thus the case would have stood independent of 
the Act of Jeofails; but now, the declaration may be 
amended by tihe writ, since the mistake may be cor- 
rected by another part of the record where the sum is 
rightly stated. For although you cannot have advan- 
tage of the writ to plead a variance, without craving 
oyer of it, yet you may apply to it to amend by, though 
oyer was not taken. In England^ it was formerly 
usual to stay proceedings in error until the amend- 
ment could be made below, and then to award a cer- 
tiorari; but at this day the Court consider the amend- 
. ment as being made^ in cases where it would be proper 
to allow it to be made. 

As to the variance spoken of by Mr. Ronold^ it 
does not appear in the record as he supposed. 

Respecting the merits of the case, as presented to 
us by the demurrer to evidence, I feel no difficulty. 
To make an attorney liable upon a charge of this sort, 
gross negligence should be proved. It is also neces- 
sary for the plaintiff to shew, that the attorney was 
employed at a time when he might have been guilty 
of the charge ; if it be for failing to file a declaration, 
it should appear that he was engaged at a stage of the 

[ S13 ] cause when he ought to have filed it. If a tradesman 
be employed to complete a piece of work already be- 
gun, will any man say that he is responsible for th& 
blunders and mistakes of another who had preceded 
him? Surely not. It is evident from this record, that 
the appellant was not employed before the year 1784, 
and of course after the cause was at issue. 
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The President concurred in the opinion deli- 4796. 
vered by the other Judges, and the judgment was 



affirmed ( 1 ) Stephens 

, V, 

W^HITK 

(1 ) Moss et al. v. J^088*s adm. 4 Hen. & Munf. 310. Darby v. Henderson^ 
3 Munf. 115. 



Bogle and Scott v. Fitzhugh. 

The second scire fadas against the special bail issued on the Bogie 
3d oiApnl, 1771, returnable to the October term, and was "^"^ •^°****'' 
returned non est At June Court, the bail moved to sur- fitzhugh. 
render the principal, which was refused. Afterwards, at 
a Court held in July 1773, the motion was renewed, by 
consent of parties, when the Court allowed the render. 
The second motion being by consent, was properly before 
the Court, and the decision of it was correct, since the writ 
bein^ made returnable to an improper term, (October in- 
stead of May) it was merely void, and consequently the 
first motion was made in time. 

Consent of parties cannot give jurisdiction where the Court 
has it not. But this rule is applicable only to a case of 
original jurisdiction. 

The appellants having recovered a judgment 
against B. Grymes in Spotsylvania County Court is- 
sued a capias ad satisfaciendum^ which was returned 
" Not found.'' 

The second scire facias against the appellee, the 
special bail, issued on the 23d of Jpril^ 1771, returna- 
ble to the October Court following, which was likewise 
returned " Not found.'' 

At June Court, in the same year, the special bail 
brought the principal into Court, and delivered him 
up in discharge of his recognisance. The plaintiffs 
refused to receive, or to charge the principal in exe- 
cution, alleging that it was then too late for the spe- 
cial bail to make the surrender, of which opinion was 
the Court, the appellee then put in a plea which was 

joined. 
Vol. II.-*N n 



^1 
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1796. Afterwards, at a Court holden in July 1773, the 
...^..,.... appellee again moved to surrender the body of the 
Boole principal in discharge of his undertaking as special 
and another 5^1!, and the motion coming on to be reheard by con- 
FiTZHuoH. sent of parties^ the Court were of opinion that the 
render might then be made; whereupon the principal 
rendered himself up in discharge of his special bail, 
who was thereupon discharged from his recogni- 
sance, and it was further ordered that the defendant 
should pay costs. From this order and judgment 
the plaintiffs appealed, and the same was affirmed in 
the District Court of Fredericksburg ^ from whence 
an appeal was prayed to this Court. 

Roane J, — The only doubt which I have had 
respecting this case was, whether the District Court 
[ S14 3 did right m affirming the last judgment of the County 
Court? It occurred to me upon the first impression 
of the case, that the County Court, having once deci- 
ded the question finally, even the consent of parties 
could not give them jurisdiction to rehear and rede- 
termine it at a subsequent term. But upon further 
reflection I am satisfied, that if the first judgment of 
the Court was wrong, we may correct it, and now 
give the judgment which ought then to have been 
given. That there is error in it, there can exist no 
doubt; the writ was made returnable to the October ^ 
instead of the May Court, as it ought to have been, 
and the offer to surrender was prior to the return day 
improperly named in the writ. I think the proceed- 
ings ought to be reversed, and the first judgment of 
the County Court corrected. 

Carrington J. — I discover no objection to the 
last judgment of the County Court. 

It was a renewed motion ; brought on and reheard 
by consent of parties^ and it is every day^s practice to 
reinstate suits, which have been dismissed, or tried, 
with the consent of parties, and thus to give jurisdic- 
tion to the Court to rehear and determine them. The 
return day of the second scire facias^ as stated in the 
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writ, was proper, or it was not; if the former, then the -1796. 
surrender was made before the return day, and conse 



quently in good time; if the latter, then the Court bogle 
should have quashed it, in which case also the bail *""* !^""^**®'' 
was in time: so that either way the first judgment was Fitzbtoh. 
erroneous. 

The objection as to jurisdiction goes only to original 
jurisdiction ; such, as for a Court of Chancery to try 
a cause for assault and battery, or the like. But in 
this case, the Court had complete cognisance of the 
subject matter, and might properly rehear the motion 
which was brought before them. 

The Judges were formerly very strict respecting 
the privilege of the special bail to discharge himself 
after a return of non est inventus ^ upon the capias 
against the principal. The recognisance in strictness 
became forfeited by this return, and the plaintiff was, 
and still is, at liberty to proceed immediately against 
the bail. 

At first the bail was allowed to discharge himself 
by bringing in the body before, or upon, the return 
day of the first scire facias : afterwards greater liberality 
prevailed, and the indulgence was extended to the 
return day of the second writ. 

In this case the motion to surrender the principal 
was made before the return day of the second scire 
Jaciasj and though overruled upon the first attempt, 
no objection could exist against the repetition of it at f g 1 5 1 
a subsequent day. The scire facias, being made re- 
turnable to an improper Court, is merely void; and 
though it could not be amended, it ought to have 
been quashed. But being void, the bail had a right 
to take advantage of it, and deliver up the body of 
the princips|l. ^ I am for affirming the judgment. 

The President.— It is apparent that the County 
Court acted in the first instance under a mistake, sup- 
posing the scire facias to have been returnable to May 
Court, as it ought ta have been, instead of October. 
If this had really been the case, their judgment would 
have been proper. Afterwards, the defect in the writ 
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1796. was discovered, and to prevent a writ of error, the 
....... consent to rehear the motion was probably accorded. 

It is very true, that consent of parties cannot give 
jurisdiction, where die Court has it not But this 
principle is only applicable to a case of original ju- 
risdiction. I think the judgment of the District Court 
right, and diat it should be affirmed. 

Judgment affirmed. 
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Burk's executors v. Tregg's executors. 



BvBK's Upon the plea of "no such record," if the record be of the 
executora game Court, a copy of it ought not to be given in evidence, 
TBiofi'ki but the original ought to be produced for inspection. 

cxecaton. 

In March 1788, the appellees sued a writ of scire 
facias against John Burk and Joseph Cross^ executors 
of Henry Burk^ upon a judgment recovered by the 
testator of the appellees, against Thomas Burkj and 
the said Henri/ Burky the security for his appearance. 
The defendant John Burkj to whom alone the writ 
was made known, appeared, and after craving oyer of 
the scire JaciaSy pleaded, first, " no such record r^ and 
secondly, " payment by Henry Burk of the only debt 
recovered against him by the said Tregg^ whereof 
there is any appearance of a record.'' Upon both 
pleas issues were joined. 

Both issues being found in favour of the plaintiffs, 
the former by the Court, upon inspection of a copy of 
the judgment, and the latter by the jury, judgment 
was given for them. At the trial of the cause upon 
[2163 ^^^ fi""?^ issue, the defendants filed a bill of exceptions 
to the* opinion of the Court, allowing a copy of the 
record of the Judgment only ^ without the pleadings, to 
be given in evidence. 

At a subsequent Court, viz. in November 1789, the 
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matters of law arising upon the bill of exceptions, 
were argued, and decided in favour of the defendants, , 
and judgment was entered for them with costs against 
the plaintiiFs. 

An appeal was prayed to the District Court of 
Fredericksburg^ pending which the appellee John 
Burk died, and a scire facias to revive, was awarded 
against Thomas Burk executor of the said John Burk. 

The District Court reversed the judgment of the 
County Court, and gave judgment, that the appellant 
might have execution against the appellee Thomas 
Burk^ for the amount of the original judgment and 
costs of the scire facias^ to be levied of the goods and 
chattels of the said Henry Burk in the hands of the 
said Thomas Burk to be administered if so much, &c. 
If not, then of the goods and chattels of the said John 
Burk J deceased, in the hands of the said Thomas Burk 
to be administered, if so much thereof he had. 

From this judgment an appeal was prayed to this 
Court. 

Roane J.— The District Court did right in re- 
versing the second judgment of the County Court, 
and by doing so, it in effect affirmed the first judgment 
of that Court. Against that judgment it is objected, 
that a copy of the original judgment ought not to have 
been given in evidence. It is certainly a well esta- 
blished rule in England^ that upon the plea of no such 
record, if the record be of the same Court it ought to 
Be inspected, and it is not sufficient to produce a copy 
in evidence. I do not know that in this country, that 
rule has ever been changed, nor do I think it ought to 
be. There are many imperfections in the record ; 
but as I am clear that the judgment of the District 
Court, which affirmed the first judgment of the Coun- 
ty Court, is wrong, and must for thatjreason be re- 
versed, it is unnecessary to take notice of any other 
error. 

Carrington J.— I concur in the opinion just de- 
livered. Although it has been common in this coun- 
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1796. try to give copies of judgments in evidence, because 
„__ the practice has never been controverted, yet L am 
BuRK^k clear that the record itselfy where it is of the same 
exeeutort Court, should be inspected. 



V, 

exeeaton. 



Lyons J. — It was irregular in the Court to try the 
plea of payment, before it had been established whe- 
ther there was such a record as the one set forth ini 
C S17 ] the pleadings. I agree with the other Judges, tliat 
where the record is of the same Court, it is not pro- 
per upon a plea of " no such record,'' to give a copy 
m evidence. The record itself should be inspected; 
if there be a variance, the minute book may be resort- 
ed to, if it be of the same Court; if of another Court 
there should be a full and complete record produced. 
Whether in this latter case, the seal of the Court 
should be annexed I will not say, as many Courts 
have no seals, though they are required by law to pro- 
vide them. 

There are manv other errors in this record. The 
judgment should hsfve been against both execu- 
tors, although the scire facias was made known to 
only one of them ; but the costs in that case should 
have been awarded against him only who appeared 
and pleaded. The County Court were also wrong in 
reversing at a subsequent Court, the judgment they 
• had given at a former one. But as the Court, are 
. agreed upon the point of evidence, it will be unne- 
cessary to give any opinion upon any other part of the 
record. 

Judgment of the District Court reversed with costs, 
" to be levied of the goods and chattels of the tesj:a- 
tor fFilHam^ in the hands of the appellees to be ad- 
ministered, if so much, &c., but if not, then of their 
proper goods and chattels. And the Court proceed- 
ing to give such judgment as the said District Court 
ought to have given, is of opinion, that the said John 
Burk having pleaded, that there* was not any such re- 
cord of the judgment as set forth, and supposed in 
the writ of scire facias in the proceedings mentioned, 
and the record denied by the said plea being the re- 
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cord of the said County Court of Caroline^ as the ap- 
pellees, in replying said they were ready to verify by 
the records of the said Court, the copy of the record of 
the said judgment y in the bill of exceptions mentioned, 
ought not to have been allowed to go in evidence to 
the jury, on the trial of the issue, but that the original 
record ought to have been produced in Court for in- 
spection,, and that the jiid^ent of the said County 
Court is erroneous.^ 

Judgment of the County Court reversed, with costs 
of the appeal in the District Court to be levied of the 
goods and chattels of the testator Henry in the hands 
of the appellant to be administered, if so much there- 
of he hath. Verdict set aside and a new trial award- 
ed.(l) 
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(1) Digges^B ex, v. Dunns* ex. 1 Munf. 59. 
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Drummond v. Crutcher. 



[218] 



V. 

Cbutcber. 



Declaration on a bond given to ^, and by him assigned to daumxoito 
the plaintiff The bond produced in evidence had had 
an assignment indorsed to B, which was stricken out, ex- 

, cept the signature of the obligee, above which was indorsed 
the assignment to the plaintiff. There is no variance be- 
tween the declaration and the bond. 



This was an action of debt brought in the County 
Court of Caroline^ by Drummond^ assignee of H. 
Crutcher^ against the appellee upon an assigned bond. 
The defendant put in the plea of payment, and at a 
subsequent term, being allowed toamend, pleaded that 
the debt was due to a British subject, and not reco- 
verable in any Court of this Commonwealth. Issue 
was joined upon both pleas. 

At the trial of the cause, the plaintiff filed a bill of 
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Chutchxb. 
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I 

1796. exceptions, stating, that the defendant had been per- 

mitted by the Court to give in evidence to the jury, 

druhxoxd that a certain James Fletcher^ who was then dead, (and 
who it was discovered by an indorsement erased by 
the stroke of a pen, had been an indorsee,) had said, 
that he had put a bond of H, Crutcher senior, to H. 
Cruteher junior, into the hands of Wallace &? Co. ; 
to which evidence the plaintiff objected, but was over- 
ruled by the Court, That the plaintiff moved the 
Court to instruct the jury, that the mere possession of 
a bond, without indorsement, did not give a complete 
right to the same, to the possessor ; but the Court 
determined that the possession did vest the right. 

The judgment of the County Court, which was for 
the defendant, being upon an appeal to the District 
Court reversed, and the verdict set aside, the cause 
was retained in that Court for a new trial. 

At the trial in the District Court, the plaintiff filed 
a bill of exceptions, stating, that the plaintiff had offer- 
ed in evidence, a bond, given by the defendant to H. 
Crutcher^ upon the back of which had been indorsed 
an assignment by H. Crutcher to James Fletcher^ 
which said assignment had been stricken out by the 
mark of a pen, except the signature of H. Crutcher^ 
and an indorsement to the plaintiff substituted in its 
place, just above the name of the assignor H. Crutch- 
' er, in a different hand writing from the first indorse- 
ment. That the Court refused to suffer the bond with 
the indorsements to go in evidence to the jury. 

Verdict and judgment for the defendant, from 
which the plaintiff appealed. 

r 819 1 Roane J. — The only c]uestion is, whether the evi- 
dence offered by the plaintiff corresponded with the 
case alleged in the declaration, or not ? If it did, 
then it was proper, and should have been admitted by 
the Court ; if otherwise, it was rightly rejected. 

The declaration states a bond given by the defen- 
dant to Henry Crutcher^ and an assignment thereof to 
the plaintiff. It was therefore necessary, that the bond 
produced in evidence should answer this description. 
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I think it did so, notwithstanding the appearance of a 1796. 
prior assignment, which being erased, produced in 



itself no variance between the case alleged, and that drubimosd 

proved. ^ CBrTcHEn. 

The bill of exceptions states, that this indorsement 
had been erased ; but wheriy or by whom, does not ap- 
pear. It may have been made by the obligee himself, 
who might never have parted with the possession of 
the bond, until the assignment made to the appellant. 
If indeed it had appeared, that there had been foul or 
improper conduct in the transaction, on the part of 
the appellant, it might have been otherwise. 

But as the case comes up, the only question is, as 
to the fitness of the allegation to the evidence. 

Carrington J. — I entirely concur in the opinion 
just delivered. It is a naked case which exhibits no 
other point than what respects the correspondence be- 
tween the proof ikud the case stated ; and as it appears 
to us, there is no variance between them. 

Lyons J. — ^Concurred. 

Judgment reversed, and a new trial awarded, with 
costs. 



Mackie's executor v. Davis, &c. 

The assignor of a bond is liable to the assignee, who, after Mackis's 
having used due diligence to recover the money from the «*^<^«^o«* 
obligor, has failed to do so. What is due diligence, is a Davis &c. 
question proper for the determination of the jury. 

The assignor of a promissory note was liable to the assignee 
before the Statute of ^nn, in case payment was not made 
by the maker, when demanded. 

This was an action on the case brought by the ap- 
pellees against the appellant, in the District Court of 
Vol. II.~0 o 
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1796. ffiUiamsburg. The declaration contained three counts. 
The first stated that the testator Mackie, being in- 



r asn 1 ^^^^^^ ^^ ^^^ plaintifis in the sum of 1000/., for mo- 
\u«mc's "^y *^^^ ^"^ ^"" advanced for his use, and being pos- 
Ueuu.or sessed of a bond of one Af, to that amount, a conver- 
davis, &c. sation was had between them, &c., whereupon it was 
agreed, that Mackie should assign over the said bond 
to the plaintiffs, and that the plaintiffs should receive 
the same, and should demand payment of the said 
bond from the said M, and on failure to pay, that they 
should bring suit upon the said bond, and should pro- 
secute the same in a reasonable time to judgment 
and execution, and that the said Mackie should be 
discharged from the sum of money then due as afore- 
said ; but in case all or any part of the said bond 
should be undischarged on demand, and suit as afore- 
said should be prosecuted and judgment obtained and 
execution should thereupon be sued out, and on re- 
turn thereof there should not be wherewith to satisfy 
the same, that then the said Mackie should make 
good the whole, or such part of the said bond as 
should then remain due : that in consideration of the 
plaintiffs' promise to perform their part of the said 
agreement, the defendant prpmised to perform his 
part of the agreement. That the plaintiffs did demand 
payment of the said bond according to the tenor of 
the said agreement, of which they received 100/., in 
part thereof, and no more, and on refusal to pay the 
balance, they had in a reasonable time brought suit 
upon the said bond, recovered a judgment, and sued 
out an execution in due form of law, on which execu- 
tion, it was returned, that there were not effects where- 
with to satisfy the said debt, and that the pj^intiffs 
have discharged the said Mackie from the debt first 
due. 2d, count, that the said Mackie being indebted 
to the plaintiffs in another sum of 1000/., did in consi- 
deration that the plaintiffs would release him from the 
said debt, assign to them another bond for the same 
amount due from one Jf, which assignment was made 
according to the Act of Assembly in that case made, 
&c., whereby the defendant became liable on default 
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of the said M^ to pay the plaintiffs all such sums of 1706. 
money as should remain due on the said bond ; the 



breach is, that the said bond except 100/. is yet due, macrik's 
and that the plaintiffs are unable to recover the same, *^»*^^^»^o'* 
and the defendant being so answerable did ^assume to Davu', &cc. 
pay the plaintiffs the balance of the said bond yet due. 
Sd count for money had and received to the use of 
the plaintiffs. 

Upon the pleas of non assumpsit ^ and the Act of 
Limitations, the jury found a verdict for the plaintiffs, 
subject to the opinion of the Court, ** whether an ac- 
tion can be maintained against the indorsor of a bond,' [ SSI 1 
or his executors^ without any special undertaking on 
his part to insure the payment thereof. 

Judgment for the plaintiffs in the District Coiirt, 
from which the defendant appealed. 

JVashingtoriy argued the cause for the appellant. 

I am not concerned in this cause; but as it involves a 

Question which may arise in another case before the 
'ourt, in which I am engaged, I will beg leave now 
to state my sentiments upon the subject. 

I shall consider the question generally, whether the t 

assignor of a bond, without a special contract, is liable, 
in case of inability in the obligor to pay ? 

The material grounds of the action of assumpsit 
arising from an implication of law are, 1st, To recover 
back money paid under a mistake, or through deceit. 
2dly, To recover money paid for a consideration 
which happens to fail. Sdly , To recover money paid 
to one acting under a void authority. 4thly, For mo- 
ney obtained by extortion, &c, 5thly, For money 
embezzled, of which a person has been defrauded by 
cheating, and 6thly, For money received on a judg- 
ment which is afterwards reversed. If the present 
question can be brought within the principle of any of 
these cases, it must be the second. 

I shall here make a concession, which will at once 
shew the full extent of the application which, I sup- 
pose, may be made of the principle authorised under 
this head. If the assignor have no interest in the 
thing assigned, as if he be not entitled to the bond, or 
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1706. if the same hath been before satisfied, whether with, 
or without his knowledge ; I will not question his lia- 



MACKix'b bility in this form of action ; for in either of those 
•zeeutor cases, there is a total failure of the consideration. He 

DiTisi &e. receives a consideration upon the avowed sale of 
something, namely a debt due, when in fact, there is 
no debt due at all, or if due^ he has no title whatever 
to receive, or to dispose of it. So, if a man sell any 
other chattel, to which he has no title, this action will 
lie to recover back the money paid for it, upon the 
; principle, that the consideration had failed. The rea- 
son is. that in all sales of personal property, there is 
an implied contract on the part of the vendor, that he 
has a right to make the sale, and for a breach of this 
implied contract assumpsit to recover back what was 
paid will lie. 

But the implied contract goes no farther. If the 
assignor have a title to the debt of which the bond is 
the evidence, there is at the time, an existing, and 

r S22 1 y^y\A consideration given. A future diminution or 
loss of the debt, can never uiK)n any principle relate 
back to the contract, so as to destroy it, any more, 
than the subsequent death of a horse would, or the 
burning of a house in the possession of the vendee. 
I will go farther, and admit, that if the assignor be 
guilty of fraud, as by mistating the circumstances of 
the obligor, or even by concealing them, (if known 
to him,) he might be liable: not because the consi- 
deration had failed, but on account of the fraud. 

There is certainly no ground to create an implied 
assumpsit that the assignor will pay, if the obligor can- 
not. An implication of this sort must be a necessary 
6ne, or such as grows essentially out of the justice of 
the case. If the consideration fail, it is a just and na- 
tural implication that the money shall be repaid ; but 
if it turn out to be less valuable than the vendee or as- 
signee supposed, (the vendor being clear of fraud,) it 
is only an unfortunate speculation, which the vendee 
must bear. Such an implication is inadmissible on 
another ground ; because it being in the power of the 
parties to stipulate for such a responsibility, their si- 
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lence on the subject is strong evidence that it was ;iot 1796. 
intended. ..........^ 



Bonds are as much articles of traffic as any other macro's 
personal property; their value depends upon the ability ^^^^'^ 
of the obligors of pay, and of the assignee to wait for Davw,' Ue. 
his money. They never command their nominal 
amount. Consequently, in bargains of this kind, the 
purchaser will inform himself of all those circum- 
stances which may enable him to decide upon the 
value of the bond ; if he deceive himself, he has no 
person to blame. If the obligor be able to pay at the 
time of the assignment, but from an unexpected acci- 
dent become afterwards disabled, ought the loss to 
fall upon the assignor, who, if he had regained the 
bond, might in some way have got satisfied ? If the 
assignor can be made liable under an implied assump- 
sit^ in case the obligor cannot^ with equal propriety, 
would he be liable in case the obligor would not pay, 
and this would assimilate the case of bonds to bills of 
exchange, without the custom which regulates this li- 
ability in the latter case, as I shall presently shew. 

There is a much stronger reason, why the assignor 
of a debt not legally transferable, should in such an 
event be made liable, than in a case of this sort ; for 
in that, it might with some plausibility be contended, 
that since the debt could not be sold, or transferred, the 
assignment, which must be construed to mean some- 
thing, could only mean that the assignee should receive 
the money. But the assignment of a bond being neces- [ SS3 3 
sary to transfer a leg^al right to the money^ iis use is 
apparent, and leaves no room for presumption. 

I have thought proper to consider this question 
upon common law principles, before I notice those 
cases which may seem to have an influence upon it. 

As there are two instances, in which the assignor 
of a negotiable paper may be made liable in default 
of payment, they must be noticed and examined; 
these are the cases of bills of exchange, and of promis- 
sory notes. The right of recovery in the first is cre- 
ated, not by the common law, but by the custom of 
merchants — the common law only provides the remedy. 
An implied contract between the assignee and the as- 
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1706* sij^nor is created by the Imv of merchants^ which when 
once established, brings the case within those common 



MACKXK'b law principles where the action of assumpsit is war- 
exetmor ranted. By the very act of drawing, a man, by the 
DATisi ke. mercantile law, is understood impliedly to engage^ not 
only with the payee, but with every subsequent holder, 
that the drawee is to be found at the place at which 
he is described to be, that if the bill be duly presented, 
he will accept it, and when due, that he will pay it, 
if presented in proper time. 

In default of any of these particulars, his implied 
contract is broken ; and if the bolder perforni the im- 
plied conditions on his part, the drawer is liable. But 
what law, what custom has sanctioned the presump- 
tion of a like implied contract in the case of bonds? 
And without such a supposed engagement, there is 
no common law principle to warrant a recovery. The 
law of merchants is in commercial matters, what mu- 
nicipal law is in the common transactions amongst 
men. We cannot fairly reason from cases governed 
entirely by that law, to others not under its influence. 
As to promissory notes, the right of recovery against 
the indorser is expressly given by the Statute of 3d 
and 4th j4nn. c. 9, and from this provision, an invin- 
cible argument is to be drawn in favour of my posi- 
tion ; for if in a commercial country, like England^ it 
was necessary for the Legislature to provide a remedy 
against the indorser of a promissory note, it is obvious 
that no such right existed at common law. 

Another, and a still stronger argument to prove the 
same conclusion is furnished by our laws. The Act 
of 1 748, in express terms, provides a remedy against 
the drawer or indorser of a bill of exchange; — ^au- 
thorizes the assignment of bonds and notes of hand ; 
r SS4 1 ^^^ y^^ ^^ silent as to the liability of the assignor. 

The same subject is taken up in the revision of the 
laws, but a few years past; the importance of this sort 
of negociation was better understood ; the Statute of 
jinn was before the Legislature ; to prove thatLegis* 
lative aid was necessary to produce this liability, and 
yet no such provision was made. 

I hold it that Legislative interference is necessary; 



>• 
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that if bonds are in this respect to be likened to bills 1796. 
of exchange, some system should be established si- 



milar to that enacted (if I may use the expression) by mackib's 
the law of merchants. For I would ask, upon what "«^;^"^' 
conditions, and at what time is this responsibility to Dath, &e. 
commence ? When does the action accrue ? Is a 
demand and a refusal sufficient ? Must there be a 
judgment and execution; must there be an actual in* 
solvency in the obligor proved, or will a return of nulla 
bona suffice? 

If the Court determine that the assignor is liable, 
there will be a necessity, to complete the system, that 
all these points be fixed; for else, the difficulties which 
attend this (]uestion will be rather increased than di- 
m inished. 

The mercantile law respecting bills of exchange is 
perfect upon this subject; the drawer or indorser is 
liable, but upon certain conditions ; the bill must be 
duly presented, then protested, and afterwards, notice 
thereof given immediately to the persons who are to 
be charged, which gives them an opportunity to save 
themselves. If we adopt the same principle, it be- 
hoves us to borrow the same regulations ; and the 
question is, if this be the work of a legislative, or of 
a judicial body? I think it cannot belong to the 
latter. 

fTickham^ for the appellee. 

The Act of Assembly, by authorizing the assign- 
ment of bonds, does in effect put them upon the foot- 
ing of other negotiable papers, except in one particu- 
lar instance, which is specially provided for; I mean 
therightof the obligor to discount against the assignee 
payments made to the obligee before notice of the as- 
signment 

It is admitted, that in the case of a bill of exchange, 
the indorser is liable; but it is contended, that this 
is by the custom of merchants. I believe no case 
can be produced to support this idea. For in the ac- 
tion against the drawer, it is not necessary to set out 
the custom, as it is in an action against the acceptor, 
3 Bac. Ab. 614. The custom of merchants regulates 



i088 COURT OF APPEALS, 

1796. the steps necessary for the holder to pursue, and an- 
nexes conditions which, if not performed, may defeat 



MACKis'a his right to recover. But the tight itself is founded 
executor j^ commou law principles. The indorser sells to the 
Davis, fee. indorsee, the money ^ of which the bond is but the 
f SS5 ] evidence, and impliedly undertakes that it shall be 
paid ; if not, that then he will make it good. The 
assignment, like an order drawn, is evidence of so 
much due from the assignor, in case the money is not 
paid by the obligor, or drawee. The assignment of 
a bond is in the nature of an order drawn by the cre- 
ditor upon his debtor, directing him to pay to the as- 
signee the contents of the bond, with this single dif- 
ference ; that if it had been an independent order, not 
transferring at the same time a right to the evidence 
of the debt, as well as to the debt itself, a demand 
upon the drawee and his refusal^ would entitle the 
payee to recover of the drawer ; for without accept- 
ance, the payee could maintain no action against die 
drawee. But the assignment of the bond itself, con- 
veying not only a right to the debt, but a legal right 
to suey the assignee ought to pursue the obligor as far 
as he can, before he resorts back to the assignor, be- 
cause such would naturally be the understanding of 
the parties at the time of the transfer. 

When bonds are indorsed for valuable consideration, 
it is always to be presumed, that a precedent debt 
was intended to be thereby discharged. That they 
may sometimes be sold, I shall not dispute, but there 
are so many cogent reasons against such a traffic, that 
it is never to be presumed, unless the contrary appear. 
A bond is but the evidence, or representative of mO' 
ney^ and therefore may properly discharge a pre- 
existing debt. This was undoubtedly the use which 
the Legislature supposed would be made of bonds, 
when assignments of them were permitted. It was 
never contemplated, that they were to become a sub- 
ject of speculation. If a bond be assigned in consi- 
deration of a precedent debt, it will be admitted that 
the debt is not thereby discharged, without a special 
agreement for that purpose. The reason of this will 
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apply with considerable force, even to the case of 1^96. 
bonds actually sold. It is the payment of the money, 



not the bare assignment^ which forms the considera- mackik's 
tion in either case; if the money be not paid, the con- «»*^«'"<>"' 
sideration fails, as completely as if no such debt had Dayis, &o. 
in truth existed. Where is the difference to the as- 
signee? l*he question in substance is always the 
same, namely, has the assignee received the conside- 
ration for which he paid his money ? For unless he 
has, the vendor cannot ex oequo et bono retain what he 
has received. 

This case is assimilated, (though I think not very 
aptly,) to that of the sale of personal property. But 
admit the likeness for a moment, and the argument on 
the other side will not be thereby strengthened. One 
man then sells to another a horse, or so many bushels r ggg n 
of wheat in the possession of a third person, and sends 
an order for the delivery; the person on whom the 
order is drawn, has the property actually in posses- 
sion, but afterwards sells it, destroys it, or refuses to 
deliver it up. Will not the vendor be liable, upon 
his implied contract, not only that the property was 
his, and in existence, but also that the holder would 
deliver it on demand? Such is the nature of an as- 
signment of a bond, which in truth is the mere trans- 
fer of so much money of the assignor's lying in the 
hands of the obligor ; it is not the sale of the paper and 
wax, for that might have been sold without the aid of 
the Legislature. 

No argument of weight can be drawn from the Sta- 
tute oiAnn^ the professed object of which was to as- 
similate promissory notes to bills of exchange ; to as- 
certain the time, and terms of the indorser's liability. 

The argument, that an implied agreement on the 
part of the assignor, cannot be presumed, because the 
parties might have expressed it, proves too much ; for 
it would defeat such an implication, in cases where it 
is admitted to exist; such as the implied warranty 
upon the sale of personal property; and in cases, where 
the consideratbn happening to fail, a promise to repay 
the money is implied. 

Voi. II — P p 
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1796. As to the difficulties apprehended by the counsel 
for the appellant, they are not insurmountable. It is 



mackis's not necessary for the Court to specify, at what period, 
exeeutor ^^ ^p^jj ^j^^^^ Conditions, the remedy against the as- 

Datis, ke. signor may be pursued. It is sufficient, if it be laid 
down, that due diligence to recover the money from 
the obligor must be used, and what is due diligence^ 
must always be a fact fit for the determination of a 
jury, upon the whole evidence submitted to them. 

Randolph^ on the same side. 

I shall endeavour to shew, that the liability of the 
assignor is founded in common law principles. The 
examples of implied assumpsits mentioned by Mr. 
Jfashington are entirely correct, but I cannot perceive 
why they were enumerated, unless for the purpose of 
diverting our attention from a general principle, not 
coming literally within either of those mentioned by 
him, but which must decide this question. This prin- 
ciple is laid down by Lord Mansfield^ in the case of 
Moses V. M'Farlane^ 2 Burr. 1008, in answer to an 
objection against the defendants being obliged to re- 
fund money, which he had improperly recovered in 
an adversary suit. I will quote his words : " If the 
defendant be under an obligation, from the ties of na- 
E ^^^ 3 ^"^^ justice, to refund, the law implies a debt, and 
gives this action, founded in the equity of the plaintiflf^s 
case, as it were upon a contract J^ Ag^i"> ^e lays it 
down, that this action will lie, if in conscience and 

Sstice the defendant ought not to keep the money. 
ow for the application of the principle : if the debt 
had not been due to the assignor, it is admitted that 
he would have been liable. Why? Because the con- 
sideration having failed, the assignor ex oequo et bono 
ought not to keep what he had received, and he is 
presumed to have contracted to refund it. But is the 
situation of the assignee better, or is his equity less 
cogent, if the obligor be unable to pay? In both 
cases, he loses the thing purchased, and paid for, and 
consequently^ in both, the consideration has failed. 
Nor IS the situation of the assignor made worse, so 
as to create in him an equity, strong enough to repel 
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that of the assignee; for the debt might as well have 1796. 
been lost in the hands of the former, as <rf the latter. ..........^ 



The only diflference between the assignment of mackib's 
bonds in England^ and in this country, is, that in the ^^^^^ 
former, the right to sue in the name of the assignee is dayis, &c. 
not transferred, and therefore it is accompanied with 
a power of attorney. If the money cannot be reco- 
vered, it is not questioned but that the assignor is lia- 
ble, whether he sold the claim^ or paid it away in dis- 
charge of a precedent debt. And why is he not equally 
liable, where by the assignment he puts it in the pow- 
er of the assignee to use his own name, instead of that 
of the assignor ? 

It is supposed that we must seek to shelter our- 
selves under the likeness which bonds, when assign- 
ed, bear to bills or statutary notes. I disclaim the 
compfarison, and shall consider this case as standing 
upon the same ground as notes of hand did before 
the Statute of Ann. It is not true that the right of 
recovery against the indorser was created by that Sta- 
tute ; for prior thereto the assignee had only to de- 
mand the money from the drawer of the note, and on 
refusal he was at liberty instantly to sue the indorser, 
Lambert v. Oakesy 1 Ld. Ray. 443. It may possibly 
be said, that notes were within the custom of mer^ 
chants as well as bills; but this is not the case, Kyd 
on Bills J 12. 

I do not consider it necessary that a suit should be 
brought at all against the obligor ; for if upon demand 
he refuse to pay, the assignee may pursue his remedy 
against the assignor, as in the case of promissory notes 
at common law. It is like the case of a covenant to 
make a good title to lands, where, if it be not in the 
pOPiver of the vendor to do it, the vendee may sue im- 
mediately upon the covenant, without waiting the is- [^ 3S8 J 
sue of a previous suit to try the title. 

Many difficulties have been suggested, and thrown 
into our way, which, though they may embarrass us, 
can never change well established principles. I will 
attempt to answer them, though it is certainly not ne- 
cessary. What is the degree of diligence which the 
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1796. assignee is to use, in demanding, or, (if a suit be ne- 
cessary), in suing for the money ? The answer is, 



Magkib*b that the jury will always determine that question upon 
executor xht circumstances of each case; there are a variety of 
OATisi ke. instances in which the law has determined what is 
convenient time. 

It is asked, can all the assignors be sued, sepa- 
rately or together? I think they cannot. There is a 
privity of contract between the assignor and his im- 
mediate assignee, and consequently, the latter can go 
no farther back. It is like the case of a warranty, 
where the covenant can extend only to the parties im- 
mediately contracting. 

Washington^ in reply. — The argument, fliat the 
plaintiff may recover where the defendant has received 
money, which ex oequo et bono he ought not to retain, 
may prove any thing, or nothing, in this case. In the 
application of it, the counsel are compelled first, to 
beg the question. Is the assignor bound in conscience 
to refund? If the consideration htis Jailed^ he is; but 
if a real consideration were given ^ he is not. It is con- 
tended, that the consideration has failed, and so it 
would have done, if it had been a sale of a horse, 
which instantly after died. If the thing sold had a 
real existence, and the vendor had a right to sell, the 
subsequent loss of the debt could no more bind the 
conscience of the assignor, than it would that of the 
vendor of a horse in the case supposed. 

The assignment is resembled to an order upon the 
obligor to pay. The likeness might be more easily 
discerned, if it were the case of a paper not negotiabk; 
for then, it could only be construed as a direction how 
the money should be paid. But being assignable, the 
obligee sells his right to the bond, in the same ivMn- 
ner as he might dispose of his right to any personal 
chattel whatever; the implied contract is the same. 

The case of Lambert v. Oakes, as reported in Salk. 
127—12 Mod. 244, and Hol^s Rep. 117, appears to 
have been that of a bill of exchange. So that nothing 
can be thence inferred to do away th^ strong presump- 
tion to be drawn from the Statute of Ann^ namely. 
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that legislative aid was necessary to subject the en- 1796, 
dorser. .....«......,^ 



" r 229 1 
RoAN£ J. — ^This is an action on the case, brought jviackie's 

by the assignee of a bond, to recover of his immediate «ecaior 
assignor, compensation on account of the non-payment davw, &c- 
of the bond by the ol>ligor. The first count states a 
special agreement of the assignor to be liable on failure 
of payment. The second states the liability, as a 
legal inference from the assignment for valuable con* 
sideration, and the non-payment by the obligor. The 
third count is for money had and received. But the 
case as stated by the jury, allows no ground to pre- 
sume a special agreement, and therefore, we must de- 
cide this as a general question. That question is, 
whether an action can be maintained against the as- 
signor of a bond, without a particular undertaking on 
his part to insure the payment ? That due diligence 
was used by the appellees to recover the money from 
the obligor, is admitted by the verdict, and therefore, 
this circumstance will be considered as forming a part 
of the case. 

In the cases of bills of exchange, it is admitted on 
all hands, that an action will lie against the drawer or 
mdorser, if payment be not made by the dra\vee; but 
it is contended, by the counsel for the appellant, that 
this arises out of the custom of merchants. As against 
the acceptor, the argument is correct. He undertakes 
to pay the debt of another, and consequently, can only 
be charged iil a special action on the case, founded 
upon the custom of merchants. But against the draw- 
er^ or indorser, indebitatus assutrjpsit will lie, because 
dte draft in itself imports a debt to be due. Promisso- 
ry notes stand in the same situation, the indorser being 
considered as a drawer. It is on account of the pri- 
vity between die indorsee and the indorser, that this 
aetion may be maintained. The action is not founded 
on the bill or note, but upon the implied undertaking, 
and the bill or note, is evidence only of that undertak- 
ing. These principles owe their existence, not to the 
custom of merchants, but to the common law. 



994 COURT OF APPEALS* 

1796. Let us pursue these principles, and they will give 
light to the further investigation of this question. The 



Mackib'h case of promissory notes will be an important guide, 
executor j^j^j therefore it will be proper to see how they stood 
DAriB,fce. previous to the Statute which it is supposed created 
the liability of the indorser of them. Lambert \. Oakes, 
is most correctly reported mIxLRaym. 443, as the ob- 
servations made by Kyd in his treaties on bills of ex- 
change, page 109, incontestably prove. This case 
was decided antecedent to the Statute of Ann^ and was 
consequently governed by the principles of the com- 
[ S30 2 nion law. It was there determined by lord Holt^ that 
the indorsee of a promissory note might recover 
against the indorser, if payment of the note had been 
demanded and refused. It would seem as if this case 
decided the question. Bonds in England 2X^ not as- 
signablef and therefore stand in the same situation as 
notes of hand did at the time when this case was de- 
termined. I can see no reason why the assignor of a 
bond should not be liable in the same manner, even 
in that country, though I do not at present recollect 
any such case. 

In this country, the assignee of a bond acquires a 
legal right to bring suit upon it, and to receive the 
money, tlischarged from any controul of the assignor 
over the subject; it is therefore his duty to bring suit. 
The assignment does in itself import a debt due to the 
assignee; and there is the same privity of contract be- 
tween the two parties, as exists in the cases of bills 
and notes. They are.all governed by the same com- 
mon law principle, and consequently indebitatus as- 
sumpsit will lie in this country against the assignor 
of a bond, in the same manner as it will in England 
against the indorser of a bill or note. The object of 
our law was not to defeat this common law remedy, 
but merely to give a right to the assignee to sue in his 
own name, which otherwise he could not have done. 

The same common law principle will extend much 

farther * than the case now before the Court. I have 

I no doiibt but that it will reach the case of a transfer 

of a bond without an assignment, and that the. trans* 
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feree having used due diligence to recover the money, 1796. 
may maintain an action against the person from whom 



he obtained it, for money had and received ; the as- macus's 
signor can defend himself only by an express stipula- "^^^^"^ 
tion to the contrary. In the case of bills transferred by Davm, &c. 
delivery only, it is laid down in 1 Ld. Raym. 442, that 
the person making the transfer ceases to be a party to 
the bill ; that it is a sale, and the seller not bound to 
refund, if the bill be not paid. But Kyd in his trea- 
tise on bills of exchange, page 60, very properly ob- 
serves, ** that this is only true in the case of a demand 
by a subsequent party, when several have intervened 
between him and the person against whom the de- 
mand is made ; it can never apply as between the im- 
mediate parties to the transfer ; for though the person 
who has given the money for the bill or note cannot 
recover against the person who received it, as indor- 
ser, he may recover in an action for money had and 
received for his use,^as' the tranferer must be under- 
stood to undertake for the bill being duly paid.'' C'^^^ J 
This is certainly sound doctrine. I am for affirming 
the judgment. 

Carrington J.— Independent of those principles 
of the common law which create, on the part of the 
assignor of a bond, an implied undertaking to pay, if 
the obligor does not, the general understanding of 
those who enter into negociations of this sort would be 
sufficient to make the assignor liable. The assignee 
purchases principally upon the credit of the person 
from whoni he receives the bond. He is not always 
acquainted with the obligor, or with his circumstances. 

The difficulties which were mentioned at the bar 
are not insurmountable. Whether due diligence had 
been used by the assignee to recover against the ob- 
ligor, would necessarily be a matter in issue between 
the parties, and would upon all the circumstances of 
the case be decided by the jur}% 

As to the extent of the assignor's liability, I think it 
can only reach the sum actually received, in case the 
obligor is able to prove it. If he cannot do this, it is 
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1796. to be presumed that he received an equal sum with 
that due upon the bond. If incautiou^y, the consi- 



Mackis^ deration actually received be not stated in the assign- 
exeeotor ment, and it can no otherwise be proved, a Court of 
Datu,' fce. Eauity is open to the assignor, and he may there seek 
a oiscovery of that fact. 

As to the lengths which it behoves the assignee to 
go in pursuit of the <)bligor before he can resort to the 
assignor, it is unnecessary to lay down any general 
rule ; it may suffice to say, that in the present case^ he 
went far enough. 

^ Lroirs J.— -There is in this ease, but a single ques- 

tion propounded by the jury ; which is, can the as- 
signee of a bond maintain an action against the as* 
signor, withoOt a special undertaking by the latter to 
insure the payment ? No facts, or circumstances, art 
stated, from wnich it can be presumed that the assign- 
ment was conditional, or that it was such, as in any 
manner to discharge the assignor from all recowse 
against him. 

To get at the real point in this and similar ques- 
tions, we should first settle, what is the essence of the 
contract which the parties enter into? what is it that is 
disposed of by the one, and acquired by the other ? 

In the sale of lands, the vendee purchases soil^ not 
parchment. If it be a bill of exchange, a note c^ hand, 
or bond, it is money in the hands of a third person, 
which is given in exchange by the person to whom it 
belongs, for another sum of money, or for something 
[ S3S 3 else which he deems equally valuable. T\Mpaper^ 
is only the evidence of his right, and in itself has no in- 
trinsic worth. In this case, we are to presume, that 
a full consideration was given, which could not have 
been for the paper and wax, but for the money, which 
the bond imports to belong to the assignee. If a lull 
consideration had not been paid, that might have 
been a circumstance, from which the jury might have 
inferred a special agreement on the part of the assignee, 
to take the bond without recourse. 

The right of the assignee to resort back to him from 
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whom he acquired the bond, is bottomed upon priii'* i796. 
ciples of common law. There is an implied agree- 



ment by the assignor, that the money which he sells, macris'^ 
and for which he receives an equivalent, shall be re- executor 
ceived by the purchaser, as much so, as if any per- Datw) '&c. 
sonal property whatever were the subject of the con- 
tract. There is no reason why an implied warranty 
should not exist in the sale of bonds, as well as in the 
sale of other property. 

If this right then existed antecedent to the Act of 
1748, which made bonds assignable, how is it affect- 
ed by that law ? New rights are acquired under it, 
and the inconveniencies of the common law, which ob- 
liged the assignee to use the name of the assignor, are 
removed. 

But this is obviously intended for the benefit of the 
assignee^ and cannot be construed, consistently with 
the spirit of the law, to deprive him of pre-existing 
rights. The Legislature could not mean to provide 
him with a new remedy, and at the same time to lesr 
sen the security which he before enjoyed, nor does 
such a consequence grow out of the law. It was 
strongly insisted upon at the bar, that such a conclu- 
sion was fairly to be made, because a remedy against 
the assignor was not given. The answer to this is, 
that it was not necessary ; and since it is not expressly 
taken away, it still continues to exist as it did before 
the Statute was made. 

Upon the whole, I am of opinion, that the assignor 
is liable, unless there be some special circumstances 
to shew that it was not so intended by the parties, at 
the time the assignment was made. 

Judgment affirmed.(l) 

{!) M WilUamt ▼. Smith, Wood v. Luttrel, ex- Lee v. Liyve & Co. 1 Call. 
185. 232. 497. Cunningham v. Eemdon,2 Call. 532. Goodallw. Stuart,2Keo, 
fc Munf. 105. Smith y. Segar, Ball v. Smith, Young & ffy<k, S Hen. & 
Maof. 397. 550. 
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r 883 ] Norton v. Rose.* 

NoBTcar Xhe assignee of a bond, though for valuable consideration 
RosB ^^^ without notice, takes the same, subject to all the equity 

of the obligor against the obligee. 

This was a bill exhibited in the High Court of 
Chancery, by the appellant, to be relieved against a 
judgment at law recovered against him by the appel- 
lee, upon an assigned agreement for the payment of 
money. 

The equity stated was, that the plaintiff had bound 
himself to pay to George Anderson^ 450/, being the 
balance supposed due upon a settlement of accounts; 
that he had insisted upon certain credits for money 
paid by Charles Harris to George Anderson^ to a part 
of which, he, the plaintiff, was entitled. But that the 
plaintiff, relying upon Anderson^ s assurances, that no 
payments had been made to him by Harris^ and that 
he was insolvent, executed the following agreement, 
viz : " We John H. Norton and George Anderson^ 
have this day entered into a final settlement <^ at! our 
accounts of every denomination whether in bonds, 
open accounts^ bills, money, or traffic of all and every 
kind, from the earliest period to this day, and we 
agree, that there shall be paid to the said George An- 
derson by the said Norton^ (as soon as he can possibly 
effect the same,) 450/., which is to be considered as 
full payment for every debt that may have been due, 
and is due at the present date from the said Norton to 
the said Anderson^ as also for aH and every tr ansact io n 
the said Anderson has had with any person in which 
the said Norton held an interest in any manner what- 
soever. The above payment to be made on or before 



* Picket V. Morrit, {pott, p. 255,) was first argaed , and one of the points dis' 
cussed in that cause involving the only question in JSTorton ▼. Rote, the latter 
vas brought on before a decision was given in the former. 
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the 1st oi January next.'' This agreement was signed 1796 . 
and sealed by Norton^ who at the same time received 



ROSK. 



a counterpart thereof, sealed by Anderson. Norton 

The bill further states, that after the execution of 
the above deed, the plaintiff drew an order upon JVil- 
son and John Nicholas^ in favor of Anderson^ for 450/, 
in discharge of the sum mentioned in the above deed, 
but that it was neither accepted, paid, nor returned to 
the appellant. 

The bill prayed an injunction against a judgment 
obtained upon the aforesaid agreement by the defen- 
dant Rose^ as assignee thereof, to be allowed all dis- 
counts which he could make appear against Anderson^ L ^34 J 
and for general relief. An injunction till further order 
was awarded. 

The defendant Bose^ by his answer denied any no- 
tice of the plaintifi's equity, at the time of the assign- 
ment made to him, and insisted that he was a bona 
fide purchaser of the debt in question, for valuable 
consideratidn paid to Anderson. 

The depositions in the cause established the receipt 
of a sum of money by Anderson from Harris ; but no 
proof of the plaintiff's title to any part of it, or respect- 
ing the order drawn upon Nicholas^ was exhibited. 

The cause being set down as to the defendant Rose^ 
{Anderson not having answered,) the Court delivered 
the following opinion, " that the order stated in the 
bill to have been drawn " by the plaintiff upon fFi'lson 
and John Nicholas^ payable to the defendant George 
Andersoriy could not have been legally discounted 
against the debt claimed by the other defendants in 
virtue of the deed acknowledged by the bill to have 
been executed by the plaintiff; and that the plaintiff 
cannot set off against the said debt any equitable de- 
mand which he may have a right to claim from the 
said defendant George Anderson^ The bill was dis- 
missed as to the de^indant Rose^ and the cause con- 
tinued as to Anderson, 

From this decree, Norton appealed. 

Wickham^ for the •appellant. 
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1706. The question is, whether a bond, in the hands of 
,.___^ an assignee without notice, is discharged of an origi- 
NoBTOH nal equity existing against it ? I shall contend, that it 
is not. 1st. Upon general principles of law, and 2dly, 
upon the ji}st construction of the Act of Assembly 
which permits bonds to be assigned. 

The assignment of a chose in action^ cannot so far 
change the subject of negotiation, as to make it the 
evidence of a debt in the hands of an assignee, when 
in'truth no debt exists. If it were originally void, the 
assignment cannot give it validity. 

The case of Turton v. Benson^ 1 P. fTill. 497* is 
conclusive upon this point to prove, that the equity 
which was originally attached to the bond, follows it 
Into the hands of an assignee, with, or without notice. 
L 885 J The ground upon which this Court relieves is, that 
the plaintiff ought not in equity to recover, because 
no debt was due. The assignment can only transfer 
the right of the obligee, and will not create a right. 

Thus the question stands upon general principles ; 
but 2dly, upon the just construction of the Act of 
1748, Ch. 27, J 7, there is less room for maintaining 
a contrary opinion. The law after authorising the as- 
signment of bonds, and permitting the assignee to sue 
in his own name, provides, " that in any suit upon 
such bond, bill, or note, so assigned, the plaintiff shall 
allow all discounts that the defendantcan prove, either 
against the plaintiff himself, or against the first obli- 
gee, before notice of such assignment wa$ given to 
the defendant." 

The Act makes no distinction between legal and 
equitable discounts. The word discount is much 
broader than payment^ and was intended to let in the 
obligor to any defence against the assignee, which he 
might have set up against the obligee. Would it not 
be strange, that the obligor should be protected against 
the assignee, as to partial payments made to the ob- 
ligee, and yet, that he should be left exposed to his 
entire demand, where in equity no part of the bond 
was due ? As to discounts, the«assignee buys at his 
peril, and consequently it becoihes his duty to be sa- 
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tisfied upon that subject, before he concludes the ne- 1796. 
gotiation. At the same time, and with equal conve- 



nience he may, and ought to know from the obligor, nobtoh 
if he hath any, and what objections to the payment of jj^-^. 
Ae bond. This observation is intended to anticipate 
the argument of inconvenience, which may probably 
be insisted upon, and to shew, that bonds were not 
considered by the Legislature in the same light with 
those negotiable papers, which on account of their use 
in mercantile transactions, are rendered as current as 
possible, and are, on that account, subject to different 
rules. There is a wide distinction between bills of 
exchange and bonds ; the fortner are drawn for the 
transmission of money from one country to another ; 
they pass through many hands, and if every person 
who became an assignee, were under a necessity of 
applying to the drawer and indorsers to know whether 
they had objections to paying the bill, it would stop 
their circulation altogether. It is on this account, that 
an equity originally attached to a bill, does not follow 
it into the hands of an assignee without notice. On 
the other hand, bonds seldom circulate out of the 
neighbourhood in which they were created ; they 
scarcely ever travel into foreign countries, and there is 
therefore little or no inconvenience, in gaining all ne- f 286 1 
cessary information respecting them, from the person 
who is to pay. Whoever therefore takes a bond, with- 
out inquiry, takes it upon the faith of the assignor; 
and if he be deceived, he must suffer in the mean 
time for his misplaced confidence, and seek for repa- 
ration from the person who had deceived him. 

Washington^ for the appellee. 

I shall make two points, 1st. That the appellant 
has not established an equity of any sort against An- 
derson. 2dly. If he had, that the equity would not fol- 
low the bond into the hands of an assignee, for valu- 
able consideration, and without notice. 

The first point depends upon the evidence which 
]S contained in the record. " The bill states, that the 
appellant was entitled to a proportion of the sales 
of certain goods, which were put into the hands of 
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1706. Charles Harris by Anderson. The proof is complete 
as to the delivery of the goods, and the amount for 



NoBTOs which they were sold ; but there is no evidence that 
j^ the appellant had any interest in them, and conse- 
quently, this important fact rests altogether upon the 
allegations in the bill. 

As to the order upon Nicholas^ it is exposed to the 
same observation ; there is no evidence respecting it, 
and if there were, the appellant by his own shewing 
could set up no equity on that account ; for he admits 
that it was neither accepted, nor paid by the drawee, 
and that he had no funds in his hands belonging to 
the drawer. So that notice of the refusal, or the re- 
turn of the order, was immaterial to the appellant. 

The second point is new in this Court, and of great 
importance to this country, in whatever manner it 
may be decided. It is admitted, that in the case of 
bills of exchange, the indorsee is not chargeable with 
any original equity attached to the bill. It is equally 
indisputable, tnat this principle applies to all negoti* 
able papers in England; and the law of this State, 
which makes bonds assignable, brings them within 
the reason and influence of the same principle. The 
application of this rule to bonds, is to be defended, 
1st, upon the policy of the thing, and 2dly, upon long 
established maxims which prevail in this Court. 

As to the first, it is not difficult to foresee^ that if 
the assignee of a bond must take it subject to any con* 
cealed equity which may be attached to it, the nego- 
tiability of such papers would be at an end. The de- 
sign of the Legislature, in making bonds assignable, 
was to create a kind of circulating medium, in order 
to supply the want of real money, and to accommo- 
£ 287 ]] date the planters of this country. But if it be neces- 
sary for the person who is about to purchase a bond, 
to pjo from one part of the State to the other, in search 
of the obligor, in order to obtain information concern- 
ing its validity, he would rather relinquish it al- 
together. 

As to the principle itself, it is interwoven with the 
best established maxims which prevail in Courts of 



V. 

Rose. 
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Equity. The assignee of a negotiable paper acquires 1796. 
a legal riglit to the money, of w hich the paper is the .. 

evidence ; of course, he has the law in his favour. The- norto^t 
obligor may oppose the demand, by the equity which 
was originally attached to it. But the assignee being 
a purchaser for valuable consideration, and without 
notice, has at least as much equity to receive, as the 
obligor or drawer has to withhold payment. The 
equity then being equal, the law must prevail ; nay, 
so far does this principle go, that in contests of a mere^ 
ly equitable nature, if either has obtained an advan-* 
tage, though not a legal one, the Court will not de- 
prive him of it, but will leave him to make such use 
of it as he can, 1 Bro. C. C. 301. This Court, 
when applied to for relief against a judgment obtained 
by the assignee at law, must be assured that there is 
superior equity on the side of the person asking its 
aid. But if the parties stand equal in point of equity, 
it will not interfere between them. It is admitted that 
this principle applies to bills of exchange. When 
notes of hand were made assignable, they became of 
course subject to the same rule, not on account of 
commercial considerations, but because they were 
thereby brought within a rule of equity, which in its 
operation is universal. Cunning. Bills, 119. But where 
the assignment transfers no S?gal right, there, if the 
equity be equal, he who has ih^ prior equity must. pre- 
vail. Upon this latter rule, the cases of Turton v. Ben- 
son, i P. mil. 496, 10 M(d. 450, and Hill v. Caillo' 
vel, 1 Vez. 123, were decided. The assignment of a 
bond, in England, can only pass an equity ; the mean- 
ing of it is, that the assignee is to have all equitable 
advantages from it, which the assignor possessed. But 
if he had no equitable right to the money, he could 
transfer none. 

Observe how the principle runs through all cases 
coming within it, though totally unconnected with 
commerce. 

If a trustee sell land to a third person, for valuable 
consideration, and without notice of the trust, the pur- 
chaser is discharged from the claim of the cestui que 



304i COURT OF APPEALS, 

1796. trusty because he has the law in his favoor, and has 
also equal equity.. As to the inconvenience of this 



r SSfi 1 •^0^^''^^ ^^ ^^^ obligor, it is easily avoided ; he may 
NoEiw S*^® notice of his equity in the public news-papers, 
V. or he may institute a suit against the obligee, which 
'*"*' would be notice to the whole world, and would there- 
by render any subsequent assignee a lite pendente 
purchaser. 

ff iekham.'^It is admitted, that in equity j bonds 
were assignable before the Act of 1748 ; and that the 
equity originally attached to them, followed into the 
hands of an assignee. What then was the object of 
this law ? Not to render boaJs subjects of commer- 
cial negotiations, nor to make them an article of traf- 
fic. No merchant would purchase a bond, unless for 
usurious purposes, f ince they^could never answer the 
end of transmitting money to a foreign country as 
bills of exchange do. The obvious intention of mak- 
ing bonds assignable was, to prevent circuity of ac- 
tion, and to do away the necessity of accompanying 
them with powers of attorney, as formerly* It enabled 
men more easily to settle with each other the debts 
which they respectively owed. ,4, being indebted to 
jB, and C, to .//, the assignment of C's bond, prevents 
the necessity of more than one suit. 

But what I principally rely upon is, that the Act of 
Assembly, by allowing the obligor to avail himself of 
all just discounts against the obligee, as well as the 
' assignee, before notice of the assignment, forms a 
most decided difference between the case of bonds, 
and bills of exchange. In the first place, it affords a 
complete answer to the inconvenience which is so 
much relied upon by the counsel for the appellee, if 
the assignee should be compelled to make enquiry 
before he receives it, and which it is supposed, would 
tend to prevent their negotiability altogether. For 
since every shilling of the bond may have been paid, 
if the assignment be accepted without inquiry, as to 
that point, the assignee must suffer for his neglect. 
The Statute therefore, imposes it as a duty upon him, 
to make the inquiry, let the inconvenience be what it 
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may ; or if he do not, he acts at his peril. What is 1796. 

to prevent him from extending his inquiries to other 

circumstances, respecting the validity of the bond ? nobton 
When it is considered that this very law speaks also -^^^^ 
of bills of exchange, without making similar provision 
as to discounts, I cannot fail to deduce this principle 
from it ; that the Legislature considered the two cases 
as entirely dissimilar, and by making bonds assigna- 
abfe, they did not thereby intend to regulate their ne- 
gotiability by rules which, by the law of merchants, 
were applicable to bills of exchange. It is fair to con- 
tend, that if the case of an original objection to the 
bond, be not within the letter of this law, which per- f S39 ] 
fnlts discounts to be claimed, it is within the spirit and 
equity of the provision. If the obligor be suffered to 
defeat the assignee of a part of his claim, by proving 
that so much hath been discharged what should pre- 
vent him from a similar advantage, if instead of its hav- 
ing been discharged, it had never been justly due? It is 
not an unusual thing to consider cases which are not 
strictly within the letter of a Statute, to be within the 
equity of it. Thus the Act of Limitations does not 
literally apply to an equitable demand^ since it speaks 
only of actions known in Courts of Law ; yet the Court 
of Chancery has adopted the Statute by analogy, be- 
cause suits in that Court are equally within the equity 
of the Statute. If no good reason can be assigned for 
distinguishing between legal and equitable discounts, 
can it be supposed, that the Legislature intended a 
distinction ? 

As to bills of exchange, they are in every respect 
different from bonds ; and the principle which is con- 
tended for as applicable to them, may be supported by 
strong reasons. They are always remitted to foreign 
countries ; they there pass through many hands, and 
answer all the purposes of actual money. To sub- 
ject them to legal, or to equitable discounts, would 
defeat their use entirely, and of course, they are pro- 
tected, by the law of merchants, from all objections 
on the part of the drawer and indorsers, whether they 
be such as were originally attached to them, or such 

Vol. U.— R r 



306 COURT OP APPEALS. 

1796. as might afterwards have arisen. The reason that 
notes in England are considered as being within the 



Norton Same principle, is, that the words of the Statute of 
R^E. ^^^ strongly assimilate them to bills of exchange. 
But above all, there is no provision in that Statute, 
similar to that, which so evidently distinguishes the 
case of bonds from bills by our law, and which pre- 
vents a construction which could tend to assimilate 
them to each other. 

It is attempted to remedy the inconvenience which 
the obligor must labour under, if the principal con- 
tended for be correct, by saying that he may give no- 
tice of his equity in the public newspapers. 

But surely, this would seldom better the situation 
of purchasers ; it would seldom aiFord actual notice to 
any person ; and it would certainly never be consider- 
ed as implied notice. 

The rule that where equity is equal, he who has the 
law in his favour must prevail, is. in general correct, 
but in this case, it is inapplicable. The equity is not 
equal, because it being the duty of the assignee to in- 

I] S40 ] form himself, whether the bond be justly due before 
he throws away his money, he can never be permitted 
to found an equity upon his own negligence. If he 
might have had notice, and ought to have sought it, 
he is as culpable as if he had actually obtained it As 
to Norton^ the same charge is not imputable to him. 
It is necessary that there should be confidence be- 
tween man and man. He was himself deceived by 
Anderson^ and was of course a stranger to the injus- 
tice which had been done him. I admit, that it a 
trustee sell land without notice to a stranger, the rule 
is as it has been stated. But if, on the face of the de«d, 
or from other circumstances, the purchaser might 
have ground to suspect that a trust existed, he would 
be chargeable with the equity of the cestui que trusty 
on account of his neglect. The case of assignees of a 
bankrupt is more analogous to this than any which 
the opposite counsel has cited. The legal estate is 
vested in them by the assignment ; they may bring 
suits in their own names ; and being generally, if not 
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always creditors, they are assignees for valuable con- 1796. 
sideration. Yet it will not be questioned, but that a 



V. 

Rose. 



debtor who has an equity against the bankrupt, may nobtost 
set it up against the assignees. 

Randolph^ on the same side. 

I will not bottom the arguments which I shall use, 
upon the policy or convenience of extending, or of 
limiting the negotiability of bonds ; but at the same 
time, it will not be improper that this should be con- 
sidered. We see that, whilst in Great Britain^ notes 
of hand are made negotiable, it is not deemed a wise 
measure to render bonds so. The former viere intro- 
duced for the purposes of internal commerce, and 
having been preceded by Goldsmiths^ notes, which 
circulated like bills of exchange, it was thought wise 
to place notes of hand upon the same footing, and to 
assimilate them to the two former. But can it be sup- 
posed, that at the time when bonds were made assign- 
able in this country, it was intended to increase the 
circulation of paper credit? The very reverse was 
the policy which governed that country to whom we 
owed the liberty of passing laws. In the year 1705, 
notes of hand in England^ assumed, by Legislative 
authority, the high ground upon which they now 
stand. Yet the Assembly of Virginia^ with that law 
before them, did not think proper to exalt bonds to 
the same station. And yet this law. of our own coun<- 
try will answer all the beneficial purposes for which it 
was made, although our construction of it should be . 
found to be accurate. 

If the equity be subsequent in time to the creation [ 241 ] 

'* bond, it 4s admitted, that it attaches itself to it, 
and accompanies the bond into the hands of an as- 
signee. Suppose it to be coeval with the bond ; the 
Enghsh cases prove that the same consequences fol- 
low : Suppose A gives his bond to -6, and B gives a 
like bond to A : though A shall assign the bond of B 
to a third person, yet would it be contended, that B 
might not oifer A^s bond as a discount, notwithstand- 
ing it was coeval with his ? 

The Legislature pf 1786, revise this subject, and 
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1796, pass a law similar to that of 1748 ; they still hold out 
protection to the obligor, against all just discounts 



NoBTOH which he can establish against the obligee, as well as 
Koix against the assignee, and they again subject the latter 
to the necessity of inquiring into the nature of the debt 
which he is about to purchase. With a full know- 
ledge, that bills of exchange were exempt from this 
clog, no disposition to assimilate the one to the other 
is to be discovered. Could language have expressed 
more decidedly the Legislative construction of the 
former law, and their present determination to distin- 
guish tWfese negotiable papers from each other ? 
They say, that the assignment of bonds, notes, &c. 
shall be valid ; meaning, that the assignee shall thereby 
gain a legal right to sue in his own name : and this 
was the sole object of the former, as well as of the 
latter law. 

But it is particularly worthy of observation, that 
though notes of hand, according to the Statute of Ann^ 
w:ere placed upon the same ground with bills of ex- 
change, and of course governed by the same rules, 
the Legislature of 1748, by assimilating them in every 
respect to bonds, rendered them unlike to bills of ex- 
change in this country, and thereby gave a convin- 
cing proof, that it was not their intention to suffer 
bonds to be governed by those rules which applied to 
bills. And after such proofs of the Legislative mind, 
can the Court, by any principle of sound construction, 
suffer a case, which is so evidently within the spirit 
and meaning of the law, to be without the operation 
of it; or permit the obligor to avail himself of a dis- 
count against part of the debt, and yet leave him un- 
protected, if he set up a well founded objection to the 
whole. 

It may not be improper in me to mention, that a 
similar question with this has been determined by the 
Supreme Court of Pennsijlvama^ upon a law of that 
State, similar to the Statute oi Anrty by which notes of 
hand were made assignable ; but the strong words in 
r S4S 1 ^^^^ Statute^ " like to bills of exchange,'^ were omitted 
in the Act of the Penmyhaim Legislature j the Court 
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determined, that the assignee of a note was charge- 1796. 
able with the equity originally attached to it. fFhee- ..___ 
ler V. Hughes^ ex. 1 DalL Rep. 23. nohtoj? 

This case, though not authority here, still deserves 
our respect, as being the decision of the Supreme 
Court of a sister State, and as shewing the opinions 
entertained in other parts of the union respecting the 
former policy of this country, upon the subject of ne- 
gotiable paper. 

If we ask, what have been the British decisions upon 
this subject — in cases of bonds, it^is agreed on all 
hands, that the situation of the assignee is in no re- 
spect better than that of the obligee. Turton v. Ben- 
son is an express authority that the assignee is con- 
sidered as standing in the shoes of the obligee, be- 
cause, say the judges, it is his fault if he do not in- 
quire into the validity of the bond, and the nature of 
the debt, before he takes the assignment. 

But it is insisted that the principle of that case is 
inapplicable to the present, because the assignment of 
a bond in England does not transfer a legal right to 
the money. It is obvious, that the distinction is not 
a sound one, for since by the rules of equity in that 
country, and by the laws of this, the assignee is ex- 
pected to inquire into the nature of the debt before he 
obtains an assignment : his negligence in not making 
that inquiry forbids him in either case to say, that he 
has equal equity with the obligor. Of course, the as- 
signee's legal right will not avail him, since by his 
negligence He has deprived himself of that equity 
which would have counterbalanced the equity of the 
obligor. 

If this case be considered upon principle, indepen- 
dent of authority, nothing can be more clear, than that 
the rule laid down in Turton v. Benson is bottomed 
upon the soundest reason. For what could be more 
absurd or unjust, than that a bond, however fraudu- 
lently obtained, should acquire a binding quality by 
passing into the hands of an assignee, when at the mo- 
ment of the assignment, \x was invalid or ineffectual ? 
Even in the case of a bill of exchange, (the peculiar 
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1796. favourite of British Courts,) if it be dratvn for a gam- 
ing, usurious consideration, it is void, as well in the 
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MoRTuK hands of an indorsee, as in those of the original payee. 
And ahhough in other instances, where the same prin- 
ciple of justice prevails, it is compelled to yield to 
reasons of policy founded in commercial considera- 
tions, yet, where those reasons do not apply, the prin- 
ciple can never be done away. If bonds be not es- 
r 243 1 sential to commercial negociations, as they cenainly 
are not, there can be no reason for applying the same 
rules to them which prevail in cases of bills of ex- 
change ; and if so, why should a bond which has been 
paid off, which was obtained by duress, or fraud, be 
more binding in the hands of the assignee, than it was 
previous to the assignment? In every point of view 
it seems clear, that not only English decisions, but 
the municipal regulations of our own country, favour 
the doctrine, that an original or subset |uent equity 
against a bond, follows it into the hands of an assignee. 

Washington^ in reply. The principle, that where 
equity is equal, he who has gained a legal advantage 
must prevail, is admitted. But it is denied to be ap- 
plicable for two reasons : 

1st. That the assignee has not equal equity. 

2d. That under the equity of the Act of Assem- 
bly, the rule is in this case to be rejected. 

1st. The assignee it is said has not 'equal equity, 
because he is guilty of culpable negligence, in not in- 
quiring of the obligor before he takes the assignment, 
into the nature of the debt. This however is a petitio 
principiu That he is obliged to make the inquiry is 
proved by no case, except that of Turton v. Bensm^ 
which can only apply where, by the assignment, ^ 
merely equitable v\^X Yi2iS>sts. In such a' case, the 
assignor can only dispose of a naked equity, and of 
course, the assignee can acquire no greater interest. 
If the former has not an equitable interest in him, he 
can dispose of none. The posterior equity of the as- 
signee, unsupported by a legal rights cannot prevail 
against xhQ prior and equal equity of the obligor. It 
is this, and not the neglect of the assignee which de- 
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feats his equity: in a case of that sort, the principle 1796« 
of caveat emptor applies in its full force. 



But why is not the indorsee of a bill of exchange nortov 
obliged to inquire? The answer is, that for the sake ^^^ 
of commerce the law of merchants does not require '^ 

it. 

I must allow the entire credit of this reason to the 
counsel, since there is no case in which it is assigned 
as the cause of the decision. But if it were, it will 
apply with almost equal force to bonds. Though bills 
are used for the purposes of remittance, and are there- 
fore paid in foreign countriesy yet they are draivn^ and 
generally inaorseain this country; so that, it will be as 
easy to inquire of the drawer in the one case, as of the 
obligor in the other, into the circumstances of the 
debt. But why should inland bills and notes ojhand 
be governed by the same rule of law, when it must be [ 244 ] 
admitted that the reason assigned as to foreign bills, 
cannot apply to these cases more jthan to bonds ? 

It was observed by one of the Court, that the reason 
for applying the rule I contend for to the case of bills 
of exchange, might be, that every indorser is consi- 
dered as a new drawer ; consequently, a new contract 
arises which might discharge the pre-existing equity. 
With submission, I cannot think that this will furnish 
a sufficient reason. If the indorser claimed an equity, 
it might be so ; but surely, his assignment could not 
discharge the prior equity of the drawer^ merely be- 
cause that assignment created a new contract on the 
part of the indorser. The indorser is so far a new 
drawer, that he obliges himself to pay the amount of 
the bill, in case the drawee do not. But the drawer 
is not privy to this latter contract, and cannot therefore 
lose his prior rights, because the indorsee has gained 
a new security. I should rather suppose, that if this 
consideration could have any influence, the indorsee, 
having obtained additional security, will have less 
reason for defeating the equity of the drawer. 

But why does the principle I am attempting to main- 
tain, extend to other cases than the transfer of choses 
in action ? For example, an absolute conveyance by 
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1706. d trustee to a third person, without notice; a sale by a 
niortvagee, having xan absolute conveyance, though 



Noirrov in fact intended only as a security for money, to a 
stranger, without notice ; a conveyance by the vendee 
of land,- where the vendor has a lien upon it for the 
consideration money; in these cases, the equitable 
rights of the cestui que trusty mortgagor, and vendor, 
are defeated, and yet the purchaser might have in- 
quired, particularly in the two latter cases, of the mort- 
gagor and vendor, if they had any equitable claims to 
the land. But this is not necessary; and yet in all 
those cases the grantee takes the land discharged of 
the equity, because, having acquired a legal title, and 
being a purchaser for valuable consideration and with- 
out notice, he must prevail. 

For what reason should the inquiry be made ? The 
bond upon the face of it furnishes no cause for suspi- 
cion ; the obligor could but confirm by parol declara- 
tions, what he had before solemnly acknowledged ' 
under his hand and seal. Suppose the inquiry in this 
case had been made, and Norton had made parol de- 
clarations, similar to those expressed in the bond, he 
being still under the deception which his counsel im- 
pute to him : could he set up an after- discovered 
f 246 ] equity ? If he could, then the inquiry would be un- 
availing to the assignee; if otherwise, then the obligor 
could not be benefited by it. The equity which the 
obligor may have, is always coeval with, or posterior 
to, the bond. If coeval with it, it is either then, or 
afterwards known to the obligor; if then known, it is 
a fraud upon the public to send into circulation a ne- 
gotiable paper which may deceive others, and there- 
fore every principle of Equity is stifled by the fraud : 
if not known, but suspected^ the case is the same ; for 
then, the bond should express what is suspected, that 
third persons may not be imposed upon. In this 
case, Mr. Norton states in his bill that he knew of the 
credit, now made the ground-work of his application 
for relief in Equit}% and insisted upon its being allow- 
ed ; but that he was deceived by Anderson into a be- 
lief that he was hot entitled to it. Why then did he 
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not reserve the right of claiming this credit, in case 1799, 
he should afterwards discover that he was entitled to .,^,.«..,.^^ 
iU and by a memorandum on the bond give aotiqe to nortov 
the world of this latent equity. The charge of neglect ^-^^ 
therefore is returned upon Mn Norton^ and his coun- 
sel very well know the influence it will have in de- 
feating an equity. If the equity be neither known, 
nor suspected at the tiipe the bond is given, then 
the principle which applies in all contests de damno 
evitandoj must be resorted to : it is, that wherever one 
of two innocent persons must suffer by the act of a 
third, he who hath enabled such third person to occa- 
sion the loss, must sustain it. Lickbarrow v. Ma^ 
soriy 2 Term Hep. 63. As soon as the equity is 
discovered, the obligor should immediately give no- 
tice of it; this may easily be done in the public 
prints, or by suit. AmL 66. But the answer to this 
remedy is, that the bond may have been previously 
assigned i if so, then the inquiry would not have bet« 
tered the situation of the assignee, or of the obligor^ 
for the latter must then have acknowledged what he 
had before done with more solemnity, that he knew 
of no equity a^inst the bond : If not previously as- 
signed, then the notice would prevent its transfer. 

On the other hand, the trouble and inconvenience 
of making the inquiry, and the difficulty of proying 
the re-acknowledgment, would put a stop to the ne- 
gotiability of bonds, and would entirely defeat the 
intention of the law which made them assignable. 

It is contended, that it is essential that the parties 
to a bond should have confidence in each other. Be 
it so ; but let it also be conceded, that he who places 
the confidence should take the tonsequence of having 
misplaced it, and not seek to throw Ft upon a third [ S46 ] 
person who was not privy to the transaction. In com- 
mercial matters, confidence is peculiarly necessary; 
and yet this Court determined in the case of Hooe &? 
Harrison v. Oxley £sf Hancock^ {ante^ vol. i. p. 19,) 
that if an agent who is authorised to draw bills for 
special purposes, abuses the trust, and misapplies the 

Vol. II.— S s 



V. 



814 COURT OF APPEALS, 

1796. money, the principal who gave the confidence must 
, suffer. 

NoHToM It is said that the Statute of Arm assimilates notes 
to bills by the expressions it uses. It declares, that 
they may be assigned like biUs^ but it does not assimi- 
late them in any of their consequences, or collateral 
points. 

It is then contended, iSdly, That this case is within 
the equity of the Act of Assembly, which, it is said, 
essentially distinguishes it from the cases which have 
been cited respecting bills, notes, &c. 

There is an apparent inconsistency in the arguments 
respecting this law. It is obstinately insisted upon, 
that the equity originally attached to a bond would 
follow it into the hands of an assignee, upon principles 
unaffected by this law; if so, why was this law made ? 

The Legislature, when engaged in the business of 
altering a general principle of law, are not to be supposed 
ignorant of the full extent of that principle. If, without 
legislative interference, the obligor could not have pro^ 
tected himself against an assignee even for acitialpay- 
merits made before notice of the assignment, (and that 
he could not, was evidently the sense of the Legislature, 
otherwise their interference was unnecessary,} much 
less could he set up an original, and concealed equity; 
for. the former case an express provision is made. 
There is no ambiguity in the language of the {hioviso^ 
nor is it even contended, that the case of an original 
equity comes strictly within it. But it is contended 
to be with the spirit of the {^oviso. There are cases^ 
I admit, where it is justifiable to take liberties of this 
sort with the words which the Legislature uses : bat 
there should be an appiarent necessity for it, and I hold 
it to be always unwarrantable, if a reason for excludii^ 
the case which is sought to be constructively included, 
can be assigned. A little reflection will furnish a sa- 
tisfactory reason for the discrimination between poste- 
rior discounts, and original equity. 

In the first, the obligor has done what, by the terms 
of his contract, he had stipulated to perform. He has 
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made partial payments, or has entirely discharged the 1796. 
debt; it was his duty to do this; and therefore, he who 



is about to purchase, ought to suppose that to have f g4y "J 
been done, which the contract stipulated to be done; nobtoit 
here, there is a cause of suspicion eTowine: out of the „«• 
instrument itself, strong enough to prompt an inquiry, 
and if the assignee be hardy enough to calculate 
against this reasonable presumption in consequence of 
the confidence he may repose in the obligor, it is per- 
haps not improper to leave him to his recourse against 
the person who has deceived him. 

But it is far otherwise with respect to an original 
equity. To presume that the debt was never due 
would be to form a conclusion against the words of 
the contract itself, which import the contrary. The 
obligor has declared the debt to be due, and that he 
will pay. This solemn acknowledgment of its jus- 
tice, he has confirmed with his signature and seal. If 
it were not due, he would not, and certainly ought 
not, to have obliged himself to pay it, and that too in 
a manner calculated to deceive those who trust in this 
declaration. It is not enough to say that he was ig- 
norant of the objections to the claim at the time he 
gave the bond, or was imposed upon by the obligee ; 
it was his duty to investigate the subject, before he 
sent forth a negotiable paper, which, in every change 
it underwent, possessed the power of deceiving, and 
of injuring fair purchasers. In this case the assignee 
could have no cause to suspect an original equity con- 
trary to the express letter of the contract. To inquire 
of the obligor, if he meant the reverse of what he has 
declared, would be an absurdity which the Legislature 
could never mean to require of the asssignee. The 
difference between discounts, and an original equity, 
is this; in the first, the assignee purchases upon the 
faith of the obligee^ since nothing but his assurances 
could repel the natural conclusion, that payment had 
been made ; in the latter, he purchases upon the faith 
of the obligor^ that the debt was due when the bond 
was executed, because he has said so, and that in the 
most solemn manner. , 
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1796. The Legislature therefore, were influenced by the 
^,,,^.„_^ stnxigest motives to make the discrimination^. 

KoKTw If the Legi^ture state a particular case, and mig^ht 
by apt language have expressed themselves generally^ 
if they had meant to do so, it is too much like legis- 
lating for the Court to make a construction broader 
than the words which are used will warrant. 

If an original equity had been intended^ the proviso 
would have permitted the obligor, '* to make any de- 
fence in law or equity, which he might have made, 
in case no assignment had been made;" and it is con- 
tended that the Court should construe the word dis- 
count so as to mean the same thing* 
[] S48 ] It is said, that the Act of Limitatibns, though it 
does not extend to the Courts of Equity in express 
terms, is nevertheless adopted by analogy. This is 
true; and I do not object to Courts of Equity permit- 
ting the obligor to avail himself of discounts against 
the assignee, in the same manner as be might at law; 
what I contend is, that neither Courts of Law^ nor of 
Equity, can extend the construction of the proviso 
beyond the fair meaning of it. The Act of Limita- 
tions is restricted^ or rather disregarded in Equity in 
many cases ; but it is never extmded beyond the pe- 
riods prescribed by the law. 

No two cases can be more unlike than this, and the 
case of assignees of a bankrupt ; in the latter case, the 
assignees are merely trustees^ and are no mol^ entitled 
to avokl an equity against the bankrupt, than the 
bankrupt himself would hav^ been. 

RoAi^E J.-^There are some points in this cause, 
which are not controverted by either side. It is ad- 
mitted, that upon the principles of the common law, 
a chose in action is not assignable ^ that is^ the assign- 
ment does not give to die assignee a right to maintain 
an actbn in his own name. 

It is also conceded, that in England the assignee of 
a bond takes it charged with every species of equity 
which was attached to it in the hands of the obligee. 
If a different principle prevail in this cduntry, it must 
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grow out of the Acts of Assembly, which authorised 1796* 
the assignment of bonds. The Acts of 1730 and 



1748, upon this subject, are precisely the same as to nortoh 
the present question. I should have been glad to j^^^ 
have seen the Act of 1705, but I have not been able 
to meet with it. This case depends upon the just 
construction of the Act of 1748. The intention of it 
was to alter the common law, so far as it prevented 
bonds from being assigned, and to give to the assignee 
a right to sue in his own name, in the same manner 
as the obligee might have done. 

It was not intended to abridge the rights of the ob- 
ligor, or to enlarge those of the assignee, beyond that 
of suing in his own name; and since it is clear, that 
prior to this law, an original equity attached to the 
bond, followed it into the hands of the assignee, this 
law does not expressly, nor by implication, destroy 
that principle. Wotes of hand are now assignable in 
England^ and it is admitted that the assignee is dis- 
charged of any equity which existed against the as- 
signor, unless the note was given for an usurious, or 
for a gaming consideration. 

The reason of this, is not that the principle attached [ 249 ]] 
to them is a legal consequence of their being made as- 
signable^ but because this rule for commercial purposes 
applied to bills of exchange^ and the Statute of Ann^ 
declaring notes assignable, in like manner as bills of 
eoochange^ showed an intention, as it was supposed, to 
render the former as highly negotiable, and as current 
in internal as the latter was in external commerce. 
The Act of our Assembly embraces equally the sub- 
ject of bonds and notes, but contains no expressions 
tending to induce a belief, that the making them as- 
signable, was intended for purposes of commerce. 
The design certainly was, to make them transferable 
to a certain extent ; the provision points out the limits 
of their negotiability, and fixes a strong mark of dis- 
tinction between them and bills of exchange. As to 
the latter, they were always assignable, and the in- 
dorsement transferred a lecal rieht to the indorsee. 
They did not owe this quality to statutary provisions, 
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1796. And of course diey continued within that principie 
which had attached to them, and of which they were 



Nomnv not deprived by any Statute. 
j^^ Lord Mansfield lays it down in the case of Peacock 
V. Modes, DougL 636, '* that the holder of a bil] of 
e^cchange, or promissory note, is not to be considered 
hi the light of an assignee of the payee. An assignee 
must take the thing assigned, subject to all the equity 
to which die original party was subject : if this rule 
applied to bills and promissory notes, it would stop 
their currency. So in Cumnngham^s Law of Bills 
of Exchange^ p. 65, the Chancellor refused to relieve 
against the assignee of a bill, '^ because it would tend 
to destroy trade, which is carried on every where by 
bills of exchange, and he would not lessen an honest 
creditor's security.'' And we are informed by Domat, 
131, Tit. 16, § 4, p. 231, that the covenant which 
passes between the person who gives the money, and 
him who undertakes to remit it to anoAer place, hadi 
in it some particular characters which distinguish it 
from other kinds of covenants, that seem to have 
some resemblance to it. 

It is therefore, not because the indorsee is an as* 
signee of d\e legal right to such bills and promissory 
notes, that the equity is barred by the indorsement, 
but because of their quality as a currency, and from 
the necessity of adopting such a principle for the con- 
venience of trade and commerce with respect to such 
currency. But bonds are not to be considered as a 
currency, and within the reason of the principle laid 
down in Peacock y.jRhodes^far that principle is founded 
[ S06 ] uponcommercial considerations altogether,andnotupon 
a distinction between legal and equitable assignments. 
With respect to the proviso in the Act of 1748, it 
contemplates legal discounts only. The words, *^ the 
plaintiff shall aUow all discounts which the defendant 
can prove," were meant to extend those discounts 
beyond the credits which might be indorsed on the 
bond; and the latter words, ** before notice of such 
assignment was given to the defendant/' were meant 
to restrain the discounts to such as existed prior to 
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noliee of tfie assignment* This enlarging and re- 1796. 
straining proviso was necessary, in order to express ...._.^ 
clearly the meaning of the Legislature ; but neither noaios 
the proviso, nor any other part of this Act, was in- 
tended to extend to, or to abru^e equitable discounts^ 
which were not in the contemplation of the Legislature 
who made this law. 

The inconvenience which it is apprehended will 
result from rejecting the application of the principle 
contended for, is certainly not real, or if it be, it was 
not so considered by the Legislature. The assignee, 
it is admitted, takes the bond at his peril, so far at least 
as the possible claim of the obligor to discounts may 
extend. If he choose not to encounter this risk, or 
to repose entire confidence in the obligee, he must 
inquire of the obligor, and from him obtain informa- 
tion, respecting (at least) this part of the subject. 
With the same convenience, may the inquiry extend 
to any equitable objections attached to the bond. The 
two cases are precisely within the same reason, and I 
can discover no principle of policy or justice which 
should so widely distinguish them. The assignee 
of a note given by an infant, Jeme covert^ or for a 
gaming, or usurious consideration, does not take it 
discharged of those objections, but the contrary. In 
those cases, as well as in respect of discounts, he must 
take care what he purchases; he acts at his peril, and 
must therefore act with caution. For what reasod, 
then, shall an equity, originally incorporated with the 
bond, and which should destroy its obligation, be 
discharged in the hands of an assignee? The provi; 
sion of this Act has long governed the assignment of 
bonds, and it is but of late years that the existence of 
such a principle as has been contended for in this 
cause has been thought of as applicable to bonds 
and notes. This consideration, though it would not 
direct, has much weight in confirming the opinion 
which I clearly entertain upon this subject. The ap- 
pellee may suffer in consequence of it; but this is 
preferable to the establishment of a principle, which 
may produce great public mischief and injustice. 
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|[ S51 ] Although I am clear in Uie opinion, that an equity 
1706. existing against a bond, is not lost or extinguished by 
^_^^___^ an assignment for valuable consideration ^ad without 
NoBTO» notice, yet it may be lost by length of time or other 
V. circumstances. In this case however it does not ap- 
^'* pear when the deception practised by Atiderspn was 
found out by Norton^ or that Norton delayed ^an un- 
reasonable length of time in coming forward to assert 
bis equity. It is true, that his interest in the goods 
sold by Harris is not established in the proof, but the 
ground of the Qhancellor^s decree being wrong, it 
must be reversed, and the cause remanded for further 
proceedings, so as to let in Mr. Norton to the proof of 
his equity. The decree, so far as it respects the order 
on JvicholaSf with reference to the present appellee, I 
think is right. 

Carrington J.— "To consider this case upon ge- 
neral principles ; the question is, whether an equi^, 
originally attached to a bond, follows it into the hands 
of an assignee without notice. In EnglandyVkoXc^ ol 
hand were not assignable, until the 3d and 4th of 
Queen Ann^ so as to enable the assignee to bring a 
suit at law in his own name. Courts of Equity were 
of course resorted to, where the maker of the note was 
not precluded from setting up any equitable defiance 
which he might have. Frequent attempts were made 
by the bankers and traders to bring them within the 
custom of merchants, and to place them upon the 
same footing of negotiability with bills of exchai^* 
But the juages still considered them merely a& evi- 
dences of debt. At length, the Statute was posicur- 
ed, conformably with the wishes of the trading part 
of the community, making them assignable, u? Hke 
manner as bills of exchange. The likeness thus 
strongly sanctioned by Legislative authority, produ- 
ced similar decisions in cases where their n^otia- 
bility were concerned. 

But no efforts were made in favour of bonds, and 
they remain in the same situation in Englami^ as they 
stood at common law. 
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This country was then a part of the British Empire, 1796. 
and our Legislature assimilated its laws to those of^ 



the mother countfe-y, so far as our local situation and nortoh 
state of society audiorised it. In 1705, shortly after ^^ 
the English Statute passed respecting notes of hand, 
the Assembly passed a law, authorising the asssign- 
ment of bonds and notes. This law, I cannot meet 
with, but it was repealed by proclamation in 1730, 
and in the same year, another law was enacted, ex- 
actly similar to the Act of 1748. With the English [ S58 1 
Statute before their eyes, the Legislature did not choose 
to adopt it altogether, or to introduce into it a princi- 
ple which should defeat the equity of the obligor, as 
it was secured to him at common law. Those ex- 
pressions in the Statute which assimilated notes to 
bills of exchange wisre omitted in our law, and, in the 
room of them, others were introduced, which esta- 
blished an opposivig principle. The negotiability of 
bonds and notes was qualified and restricted within 
bounds consistent with the commercial station of this 
country. There was no necessity for exalting tho^e 
kinds of paper to the high ground on which the com- 
mercial world had placed bills of exchange, and the 
whole complexion of the \zw shews, that it was in- 
tended to be avoided. The doctrine which has been 
stated and relied upon, as applicable to foreign hills of 
exchange, is consequently inapplicable to the present 
discussion. These considerations have produced con- 
clusions in the public mind, as to the construction of 
the law in question, the very reverse of what has been 
contended for by the counsel for the appellee. I 
should be unwilling to unsetde these long formed opi- 
nions, unless the expressions of the law rendered it 
absolutely necessary. 

That a bomi fraudulent and void in its creation, 
cannot be cleansed of its impurity, and rendered valid 
by assignment, is settled by the case of Turton v. 
Benson^ and has uniformly been so decided in the 
Courts of this country. No man can, by the mere 
act of assignment, transfer a greater interest than he 
holds ; dis]x>se of an interest where he has nothing, 

y^ij,. IL— T t 
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17.96. or make good and valid, that which was orlgioally vi- 
___ cious and void. In this enlightened age, former de- 

NoRToir cisions are rejected, and a newr.mode of attaining jus- 
tice is discovered. But is it true, that the means are 
adequate to the object ? Ii is urged, as a reason for 
the rejection of former opinions upon this subject, that 
they tended to impose deceptions upon the public, 
and to cramp commerce, by destroying the negotia^ 
bility of bonds and notes. As it strikes me, they ra- 
ther tend to prevent, than to countenance those frauds, 
and if the other consequences will follow, it is pre- 
ferable to sacrificing a majority of tlie public, to the 
avarice and injustice of a few. But I cannot perceive, 
how commerce, or that sort of it which is most use- 
ful to society, can be injured. That their negotia- 
bility will be restrained I admit, but they will answer 
the purposes for which the law intended them, by fa- 
cilitating the collection of debts, and thereby afford- 
ing a convenient, and desirable accommodation to the 
people of this country. 
L ^^^ J The case now under consideration comes fully 
within those principles which seem to me correct. 
Norton and Anderson were concerned together in 
trade, and upon a settlement of accounts, Norton 
/ claimed a credit for the proceeds of a quantity of 
goods in the hands of Harris. But Harris assuring 
him that he had received no part of those proceeds, 
Norton^ unsuspicious of the truth, gave his bond for 
the balance as it stood. Rose^ it is admitted, was a 
fair bona fide purchaser of the bond. He is charge- 
able only with neglect ; he might and ought to have 
satisfied himself that the debt was justly due before 
he received it. If, upon an inquiry, Norton had as- 
sented to the payment, or acknowledged he had no 
objections to it, this would have depwed him of his 
equity against Rose. It was easy for any person wish- 
ing to take an assignment of the bond, to make the 
inquiry ; they would know at once, where to make the 
application. On the other hand, Norton could not 
give a special notice to the person who was about t9 
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obtain it, and the public papers would afford a very 1796. 
uncertain channel of information. 



Upon the whole, I am clear that the decree is erro- Noutojt 



neous and ought to be reversed. 



V. 

Rose. 



Lyons J. — This- has been truly said to be a cause 
of considerable importance, on account of the prece- 
dent to be established. In order to discover the le- 
gislative intention when the Act of 1730, (of which 
that of 1748 is an exact copy, as to this question,) 
was passed," and to comprehend more clearly the con- 
sequences of the construction contended for by the 
appellee, I shall consider this case as if it had been to 
be decided upon at that time. If Norton had given 
this bond before assignments were sanctioned by le- 
gislative authority, it is admitted on all hands, that his 
equity would have followed the bond into the hands 
of an assignee. If so, is it possible that the Legisla- 
ture could have meditated so much injustice, as to ex- 
clude him from setting up an objection to the debt, 
which, but for the law, he might have made ? Could 
it mean to protect fraud, and to give validity to an in- 
strument which was originally void and founded in 
deception ? Whatever would then have been the con- 
struction of the law, must be the construction of it at 
this day. I mention this to shew that the Legislature, 
by making bonds assignable, did not thereby mean to 
deprive the obligors of any equitable objections, which 
they might have to them. Until this Act passed, 
bonds were not assignable. Bills of exchange could 
not answer the purposes of internal negotiation, be- [254] 
tvveen the planters and the merchants ; the former, 
from their situation, were under a necessity of hav- 
ing credit from the latter, and to secure this, it was 
deemed proper to make bonds assignable, by which 
means, the factors, who often took them in their own 
names, were enabled to pass them away in the purchase 
of commodities, or might, when necessary, transfer ' 
them over to their principals. This history of bonds 
will evince, that as there was no necessity, so it never 
could have been the legislative intention to give to 
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1796. them all the hip;h privileges attached to HAM of ex* 
.^..—...^ change, and particularly that which has been con- 
NoBTtMi tended for by the appellee* Independent of this, die 
i{^, law, upon the face of it^ repels a construction, oalcu* 
lated to deprive the obligor of his equitable objections. 
It saves to him the right of opposing the claim by all 
just discounts which he can make, and consequendy 
could not mean to deprive him of an equity, strong 
enough to invalidate the whole claim. The law, so 
far from being designed to grant favours to Hie as- 
signee^ is calculated to protect the obli^r; the former, 
IS obliged to admit all discounts agamst the obligee, 
and at his peril to give notice of the assignment, un- 
der the penalty of being bound by payments made, 
after the obligee has parted with his right to receive 
them. 

The accuracy of the principle laid down by the ap- 
pellee's counsel is not questioned ; its application to 
this case is. For since it is admitted, that if the law 
had not permitted the assignment of bonds, an equity 
existing against the obligee would have accompanied 
the bond into the hands of an assignee, the single in- 
quiry ivhiph remains is, does the law take away this 
right, previously possessed by the obligor ? I have 
endeavoured to shew, that so far from doing this, the 
law itself displays a careful attention to the rights and 
interest of the obligor. 

The arguments which were used to assimilate this 
to this case of a bill of exchange and promissory note, 
are totally without foundation. The reason of the 
law, as applicable to those cases, is not founded upon 
the principle stated by the counsel for the appellee, 
but upon considerations altogether of a commercial 
nature. 

Upon the whole, I concur in opinion with the other 
Judges. 

The opinion and decree of the Court, was entered 
as follows : 

" The Court is of opinion, that an assignee of a 
bond or obligation, takes the same, subject to all the 
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equity of the obligor, and that the appellant ought to 1796. 
be allowed to set off and discount against the debt [[255 3 
claimed by the appellee as assignee of George Anders* __..^ 
son^ the other defendant in the decree named, any 
equitable demand respecting the said debt, which he 
had a right to claim from the said George Andersoriy 
the original obligee," Decree reversed with costs, 
and the cause remanded to the High Court of Chan- 
cery for further proceedings to be had therein, ac- 
cording to the principles of this decree.(i) 

(I) Woodsmt et oi y. Barrett & Co. GoodcUl v. Stuart, 2 H«n. & Munf. 
. 105. lid. Mayo v. Gilet* Adm. 1 Monf. 5SZ» Stockton v. Cook,3 Munf. 



Picket v. Morris. 



If the Court be applied to by either side to instruct the jury, 
or to reserve a point, or to direct a special verdict, it is 
error in them to refuse. 

i. being indebted to M, afterwards obtains, by assignment, 
the bond of M. to an equal amount. He offers a discount^ 
which M, declines, supposing he had an equitable objec- 
tioa to the payment of his bond in the possession of S. S. 
assigns over that bond to P. for valuable consideration, and 
without notice, under all the circumstances of the case, the 
conduct of M.. was not a waver of his right to discount* 
and he was at liberty to off-set the bond of S. against his 
bond assigned to P. 

Wherever a case is fuU^ and fairly tried in a Court of Law, 
the decision is so far binding, that it can only be examined 
by an appellate Court. — Chancery cannot interfere. But 
if the Court of Law refuse to decide points of law, or to 
reserve them, it will submit such points to the jury, and 
they decide inequitably. Chancery may interfere. 

In the year 1785, Morris purchased from Little^ 
pa^Cy the moiety of two thousand acres of land in 
JS^tucky^ at the price of 600/., and gave his bond 
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1796. for 400/., payable at a future day, and a note of hand 
for 200/., which has been discharged. Johnson had 



Pjckit «n equitable title to the other moiety of this land, un- 
j *'■ der a former contract, but upon this condition, that 

i oRBit. j^^ jjhould allow Zdttlepagey or those claiming under 
him, to take choice of either of the two tracts, on pay- 
ing the difference in value between them. In 1786, 
Littlepage^ assigned this bond to Stockdelli?^ which 
time, Morris was a creditor of Stockdell by bond, in 
a sum very little short of the amount of the one which 
he had given to Littlepage. Stockdell^ proposed a 
discount of the two bonds to Morris^ which the latter 
refused, in consequence of the pendency of a suit 
against him, Littlepage and others, by Johnson^ in Ae 
state of Kentucky^ claiming a conveyance of an undi- 
vided moiety of the 2000 acres of land^ instead of a 
separate tracts with the difference in value between 
such tract, and the first choice which Morris^ by his 
contract with Littlepage^ had a right to make. After 
this refusal, Morris instituted suit against Stockdell 
upon his bond, and recovered a judgment. Stockdell 
assigned Morrises bond to Picket, but whether before, 
or after the judgment obtained by Morris, does not 
certainly appear. 

Picket instituted a suit upon this bond against ilfor- 
m, in the County Court of .fl5?wrico. At the trial of 
that cause, the counsel of Morris offered StockdetPs 
[ S56 3 bond as a discount, and moved the Court to instruct 
the jury upon the law arising from the facts in evi- 
dence before them, or by other means, to reserve tiie 
points for their future decision, and for this purpose, 
tendered a statement of the facts, requesting the Court 
to alter them if necessary, so as to reserve the case. 
The Court declined, or neglected, giving any opinion 
upon either point. 

The legality of the discount ; the equity of Morris 
against the bond in question ; and the subject of no- 
tice to Picket of both or either of those objections, 
were subjects discussed before the jury ; and the 
Court refusing to interfere, they found a verdict for 
Picket^ the plaintiff at Law. 
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The defendant Morris moved for a new trial, (this 1796. 
being the second trial of the cause,) but the Court - 
were divided in opinion. Afterwards, a fifth magis- picket 
trate, who had sat during the trial, came upon the 
bench, and the motion was renewed, but was soon 
afterwards dropt. The defendant then exhibited a 
bill to the same Court praying for an injunction, at 
which time, Picket agreed to stay execution for a 
inonth, that the defendant might have an opportunity 
of applying to the Chancellor for an injunction, which 
he afterwards did. 

Morris filed his bill in the High Court of Chance- 
ry, praying to be relieved against this judgment, prin- 
cipally upon the ground of the debt due to him from 
Stockdell^ which had not been allowed him as a dis- 
count in the trial at Law. 

Picket^ in his answer to this bill, state's himself to 
have been a fair bona fide purchaser of the bond in 
-question, without notice of any disputes relative there- 
to, or of the appellee's right to any discounts. That 
he paid Stockdell for the said bond, in money certifi- 
cates and other public securities, a sum exceeding the 
lvalue of this bond, which excess created a debt from 
Stockdell io him, which has been considerably increas- 
ed by other advances. 

Whether the County Court refused to grant the 
injunction applied for by Morris^ or whether the mo- 
tion was withdrawn in consequence of the offer made 
by Picket, of staying execution for a month, does 
not certainly appear from the record. 

One witness proves, that the appellant applied to 
him to know' what objection the appellee had to the 
payment of this bond; the witness informed him that 
the appellee had discounts against it, and also men- 
tioned the dispute about the Kentucky land : upon 
which the appellant replied, ^' that he would have 
nothing to do with the bond.^' The witness does not 
state whether this conversation took place before or 
after the assignment, but concludes from Pickets re- 
ply, that it was prior to it. It does not appear when [ S57 1 
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1796. the assignment was made. The High Court of Chan* 
,.««_^^ eery, upon a hearing of the cause^ dissolved the in- 
PicKET junction as to S6/. 13^. Sd. with interest thereupon 
^ **• from August 1786, after deducting therefrom the 
costs of that Court, and decreed the injunction to stand 
and be perpetual as to the residue, and that Morris 
should assign to Picket the judgment obtained by him 
against StockdelL The bill as to Littlepage was dis- 
missed with costs. From this decree Picket ap- 
pealed. 

Marshall^ for the appellant. 

The first question which I shall consider is, whe- 
ther the appellee could, at Law, have set up his judg- 
ment against StockdeU^ as a discount against the appel- 
lant. 2dly, Whether he can resort to a Court of 
Equity for the relief sought by this bill. 

1st. The assignee of a bond, by the law of this 
State, is bound to allow all just discounts against him- 
selfy or against the obligee before notice of the assign- 
ment. The discount offered by the appellee, is a 
judgment obtained against a mesne assignee^ which I 
contend is not a case provided for by the Act of As- 
sembly. Morrises bond, coming by assignment into 
the hands of Stockdell^ could not be considered as 
being ipso facto discharged, in consequence of the lat- 
ter bein^ the debtor to the former to an equal amount. 
The reciprocal possession of each others bonds, did 
not amount to a payment of both, or of either. The 
one may be discounted against the other, unless the 
conduct of the parties hath prevented it. 

This is the difference between actual payment^ and 
off-setting mutual demands ; in the fir^, the bond is 
discharged by the silent operation of law ; in the lat- 
ter, both debts subsists, until they are opposed to each 
other ; for the parties may wave the discount if they 
please. 

In this case, Morris evinced his determination not 
to discount, expressly, as well as impliedly. He re- 
fused it expressly^ when Stockdell applied to him for 
that purpose ; and impliedly, by bringing suit against 
Stockdell upon his bond, in which, if the discount had 
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been offeredi he must have been non-suited. And 1796. 
Stockddl^ by assigning Mvfri^s bond to Picket^ evin- 



ced a similar disposition in himself not to discount. pickxt 

After this| will it be contended, that Morris can re- yi^^^ 
claim his right of discounting, and that too, against a 
bonajide assig,nee ? But s^uppose Morris was not de- 
prived of this right by his own conduct, let us con- 
sider, 

2dly. Whether he can be relieved in this Court. 

Every point in this cause has once been before a f 858 1 
Court of competent jurisdiction, and without a possi- 
ble objection to the fairness of the trial, the jury have 
decided in favour of the appellant. If the County 
Court gave an erroneous opinion upon the points sub- 
mitted to them, or if they erred in refusing to give 
any opinion^at all, the power of correction belonged 
exclusively to an appellate Court. But a Court of 
Equity has no jurisdiction in such a case. It cannot 
correct legal errors in an inferior Court, or rehear and 
rejudge the judgment of a Court of Law. If Morris 
was aggrieved by the judgment of the County Court, 
he might have excepted and appealed, if the justi- 
ces refused to sanction the bill of exceptions by their 
signature, the Law marks out a plain redress for the 
injured party. But instead of pursuing those steps, 
the appellee voluntarily abandons them, and now seeks 
relief in a Court of Equity, upon the very points which 
had been fully discussed, and fairly decided upon in 
a Court of Law. If he can hope to succeed, it must 
not be by asserting the Jmw to be in his favor, for that 
has been determined against him by the proper tribu- 
nal, and therefore, the Law is with his antagonist,} until 
that decisbn be reversed. He must then rely alto^ 
gether upon his claim to superior equity. 

Let the pretensions of the two parties upon this 
ground be compared. Picket is a fair purchaser, for 
a valuable and full consideration, without notice of 
any objection upon the part of Morris. On the other 
hand, Morris had, by his own conduct, completely 
discharged the bond in question from the danp:er of 
being discounted against the debt due from StockdeU 

Vol. II.— U u 
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1706« to him. He refused the discount, as one of the depo- 
sitions proves, for the unfair purpose of discharging 



picKKT his own bond in warrants, at a reduced price, and con- 
MoBEu scquently for less than the real amount. He insti- 
tutes suit against StockdeU^ asi an additional evi- 
dence of his having disclaimed the discount, after 
which, his bond is assigned. Can he now talk of 
equity, who, by his own conduct, has been the cause 
of the very loss he is unwilling to bear himself, and 
now seeks to throw upon Picket? If he had done at 
that time, what he now insists upon, the bond in 
question would long since have been cancelled, and 
deprived of its ability to deceive the world. 

Perhaps an attempt may be made to excuse this 
conduct of Morrisy on account of the equity against 
his bond, which is faintly relied upon in the bill. If 
this had been any thing more than a pretence, Morris^ 
instead of waving the discount by bringing suit upon 
[3593 iStockdell^s bond, would have instituted a suit in 
equity to be relieved against the payment of his bond, 
# by which means, third persons would have been 
warned not to purchase it. But the decree of the 
Chancellory by directing the diflference between the 
two bonds to be paid by Morris^ necessarily disal- 
lows his claim of equity on account of the Kentucky 
lands. 

I say nothing about the bill of exceptions, because 
not being assigned, it contains no facts which this 
Court ought to regard. 

fTickhamy for the appellee. 

I cannot agree that Morris has, by any part of his 
conduct, waved his right of discounting StockdeH^s 
bond against his own, or that he is precluded from as- 
serting that right, as well as his prior equity against 
this bond, in a Court of Chancery. 

Morris purchased from Littlepage his choice of 
two distinct tracts of land, of a thousand acres each. 
He* is afterwards sued in the State of Kentucky ^ by 
Johnson^ who claims an undivided moiety of both 
tracts. Should he succeed, no two contracts can be 
more unlike, than the one made with Littlepage^ and 
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that which would be thus forced upon him. The 1796. 
bond which he had given in part of the purchase 



money comes by assignment into the hands of Stock- picket 
fife//, his debtor, charged with this equity against it, ^• 
and therefore, when Morris was applied to by Stock- 
dell to discount one bond against the other, the former, 
very properly, objected. He was not bound to off- set 
a debt justly due to him, against one, which in equity 
he did not owe. Under this impression, Morris 
brought suit upon Stockdell^s bond as he certainly had 
a right to do. 

It cannot be denied, that Morris had originally an 
equity against Littkpage ; but it was not necessary 
for him to disaffirm the contract, unless he pleased to 
do so ; for if the damages to which he was entitled 
should be equal to the debt due from him to Little* 
page^ the one would discharge the other, and yet the 
contract remain valid* 

The next question then is, whether Morris can, in 
a Court of Chancery, set up this equity, as well as the 
discount, against Picket^ the assignee. As this point 
has been fully discussed in the case of Norton v. 
Mosey it will not be necessary to repeat those argu- 
ments. 

But it is contended, that cross bonds do not dis- 
charge each other ; that they only give an election to 
discount the one against the other^ This position may 
be very questionable. The words of the law are ge- 
neral enough to make any discount, a payment, fiut [ 260 ] 
if this be not the cas6, Morris may offer StockdelPs 
bond as a discount against Picket^ because it would 
have been a good one against Stockdell. The time 
when the discount may be made is not limited by the 
law, and therefore, may properly be offered when pay- 
ment is demanded. The conduct of the parties in the 
mean time cannot defeat this right to discount, unless 
it amount to an express waver. I have endeavoured 
to prove, that the refusal of Morris did not amount to 
a waver. On the other hand, he retains StockdeU?s 
bond in his possession, and as soon as he was pro- 
perly called upon by Pickets suit to make his elec- 



SSS COURT OF APPEALS, 

1796. tion^ whether to discount or not, he then offered Stock- 
deltas debt a^ an off-set. The institution of the suit 
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picKBT upon StockdelPs bond, was not an implied waver; 
by givipg to the debt the security and dignity of a 
judgment, he did not thereby render it unfit to be 
made an off-set. 

But it is contended, that however the general ques- 
tion may be decided, a discount against a mesne aS' 
signee cannot be set up against the plaintiff in the ac- 
tion. I can see no good reason for this distinction ; if 
it be correct, it is apparent that the most palpable in- 
justice must follow. The obligor, knowing that his 
bond has come by assignment into the possession of 
a particular person, goes on to sell him property, or to 
make payments ; will it be contended, that a subse- 

auent assignment of the bond, will discharge it of those 
iscounts which had once fairly attached upon it? 
If we must give to the law a construction so strict 
as to produce this effect, it will follow, from the same 
mode of interpretation, that the negotiability of a bond 
is at an end after one assignment, and, of course, that 
. Picket could not recover at Law. The words of the 
law are, "that any person or persons may assign ;-^" 
which if taken stricdy, will only apply to obRgee or 
cbligees. But if, under a liberal construction of the 
law, assignees may assign, the proviso as to discounts 
must be so far extended in its interpretation, as to be 
commensurate with the right to assign. 

The next question is, whether we can be assisted 
in a Court of Equity, after what has happened in the 
trial at Law ? 

It is objected, that the errors which the Court com- 
mitted, were only examinable by a Court of appellate 
jurisdiction. But in the case of Ambler v. Wyld^ 
(ante^ p. 36,) this Court determined, that the Chancel- 
lor might relieve against a mere error in the Court of 
Law. In that case, the Court improperly refused to 
r 261 1 admit certain testimony which was offered ; the party 
aggrieved by that decision might have excepted and 
appealed, but he did not. Your honours determined, 
that the inferior Court "were wrong in refusing the evi* 
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dence, and that the party who was injured by the mis- 1796. 
take of his counsel, in not excepting, might seek re- .._«. 
lief in equity. But this is a much stronger case than pioket 
that. We do not complain of an erroneous opinion j^^joj^ 
given by the Court, but that they refused to give any 
opinion at all when applied to for that purpose. In- 
stead of instructing the jury as to the law, they left a 
question of nicety and difficulty to be decided upon by 
them. If the jury undertook to determine upon a 
question which involved equitable matter, and were 
wrong in their opinion, surely their decision does not 
oust the Court of Chancery of its jurisdiction over the 
subject. It is obvious, that the counsel for Morris 
were misled, and the jury confounded by an inquiry 
into Morrises equity against the bond, and Picket^s 
knowledge of it before the assignment ; whereas the 
single point to which the attention of the jury ought 
to have been directed, was, the propriety of discount' 
ing the bond due from StockdeU. As to the notice^ the 
jury had nothing to do with it ; it was a merely equita- 
ble question. The defendant was prevented from ol> 
taining a new trial, from a mere accident, which it was 
not in his power to control. It is every days prac- 
tice, for the Chancellor to relieve against an injury, 
resulting from a mistake of counsel; as where he ne- 
glects to offer discounts, and the like. 

Having, I trust, established the jurisdiction of the 
Court of JBquity, I will proceed to examine the facts 
in this cause^ and apply them to the principles which 
I have endeavoured to maintain. 

If Stockdell had been the plaintiff* at Law, no ques- 
tion would exist as to our right to relipf against him. 
It will also be conceded, that whether the equity goes 
along with the bond into the hands of an assignee, or 
not, he is Uable, if he had notice of it before he has 
paid the consideration money. Nay, if he received it 
at a time when it was in his power to save himself, he 
will be considered as a purchaser with notice. 

If Mr. Picket can be in a better situation than Stock- 
dell would have been, he must not only be a purcha- 
ter without notice, but he must prove^ that he gave a 
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1790. full bonajide consideration, and that he has paid the 
whole of it 



picKKT I say, he must have paid a full consideration ; for if 
^ '^- the assignor of a bond be liable to the assignee in case 
he cannot receive payment from the obligor, and Jess 
is paid for the bond than its real nominal amount, it is 
usurious, 
f S6S ] I admit, that the answer of Picket contains strong 
general averments, that he paid the whole considera- 
tion before notice ofMorri^s equity. But this gene» 
ral assertion is qualified by other parts of the answer ; 
and when he is called upon to state the exact consid* 
eration paid for the bond, he refuses to do so, and con- 
tents himself with a round declaration that it was ade- 
quate. In opposition to this evasive denial of those 
material points, there is one witness who thinks he 
gave notice to Picket of the equity of Morris^ before 
the assignment was made. Independent of this, it 
appears by the answer, that long after the assignment 
was made, and when it is not denied that Picket had 
notice, he went on to increase the debt due from Stocks 
delly instead of saving himself and JUarris with Stock* 
delPs property in his hands, which it was in his power 
to have done. 

There is then the testimony of one witness, op- 
posed to the answer. Let us see if there be not cir- 
cumstances in aid of the former, sufficient to outweigh 
the latter. In the first place, the inqniry which the 
witness states Mr. Picket to have made would have 
been more naturally thought of before^ than after he 
fiadpaid his money. 2dly. The silence which the an- 
swer observes as to the date of the assignment. 3dly. 
The appellant^s having property oi StockdeWs so long 
afterwards in his possession. 4thly. The judgment 
which JUorrf^ had obtained against Stockaell in the 
very town in which Picket resided, v/hich, as to the 
discount, is strong presumptive notice. The judg- 
ment specially bound the very subject in which Picket 
was dealing. 

Randolph^ on the same side. 

Morris has a two fold equity against Picket ; 1st, 
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his right to discount against StockdeU^ and Sdly, his 1796« 
equity against Littlepage on account of the Kentucky .«.....««««, 
land. I shall not notice the first point here, as the picket 
subject has been fully discussed in the case of Norton 
V. Itose. But I wjll make this observation as to the 
fact of notice ; that where an answer is to prevail 
against the testimony of a single wimess, it should be 
plain, candid, and clear of every appearance of con- 
cealment. This answer denies that the defendant knew 
of any disputes about the bond, instead of being re- 
spcmsive to the interrogatory, whether he knew of any 
' objections to it by Morris ? 

The question then which is now to be considered 
is, whether Picket is liable to the discount claimed by 
Morris ? It is admitted that Morris knew of his bond 
having passed into the hands of StockdeU; he had C S63 J 
therefore a right to keep up StockdelPs bond, for the 
purpose of a discount. 

If Morris had once a right to op]iose StockdelPs 
claim, it should he shewn by what means he has lost 
it. It is said, that he has waved the right ; first, by 
an express refusal ; and secondly, by implication. TIius 
reason which induced the refusal to discount was en- 
tirely justifiable. He had no objection to the discount 
in case he was really indebted to StockdeU. But the 
fact was otherwise ; the bond which he held was 
charged with an equity against it, which might have 
destroyed its force altogether. 

. As to the implied waver of his right to discount, I 
would ask whether the debt due from StockdeU was 
less binding, because the dignity of it was increased ? 
Or will it be contended, that a judgment cannot be 
set off against a bond, as well as one bond against an- 
olher ? The only proper time at which Morris could 
make an election which could be obligatory upon him, 
was when StockdeU^ or his assignee, should bring suit, 
and when that opportunity did occur, it was made in 
favour of the discount. 

But it is <:ontended, that the Act of Assembly does 
not apply to discounts against mesne assignees. The 
word piaintiffy which is used by the Legislature, ob- 
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1796. viously expresses the same thing as assignee would 
have done ; and if this latter word had been used, it 



pkut • would have run through the whole string of assignees, 

MoEBis however numerous they might be. The reason of 

allowing discounts being to avoid multiplicity of suits, 

it applies as well to mesne assignees, as to the one, in 

whom the right to the debt ultimately rests. 

The next question respects the jurisdiction of the 
Court of Chancery. Morris, as 1 before observed, 
had a two-fold equity ; one, which might properly 
have been decided upon at Law; but the other, which 
respected the Kentucky land, was a question, which 
belonged exclusively to the Court of Chancery. If 
the latter had been the only ground of the application 
to that Court, no one could have denied its jurisdic- 
tion. But it is well known, that if that Court will 
entertain the suit at all, it will decide the whole case, 
though involving points properly determinable at Law. 
Discounts are not less a subject of equitable juris- 
diction, because they may also be determined at Law. 
Until the Statute, the parties were driven into that 
Court to obtain the benefit of discounts, and the juris- 
C S64 ] diction is not ousted by its being concurrent with the 
Courts ot Law. Independent of these considerations, 
there was not only mistake, but accident, in this case. 
The counsel were evidently led off from the true point 
of discussion, into an enquiry about notice, which was 
entirely unimportant ; and from this cause it probably 
was, that they neglected to file exceptions to the opi- 
nion of the Court. It was accident alone which pre- 
vented a new trial from being granted upon the first 
application, and the offer of Picket to wait a month, 
until Morris could have an opportunity of obtaining an 
injunction, allured the latter from his purpose of re- 
newing the motion. 

Marshall, in reply. — Whether the equity attached 
to a bond follows it into the hands of the assignee or 
not, is a question I mean not to argue, because, I con- 
sider it to be unimportant in this cause. If Littlepage 
himself had been plaintiff, he could not have been op- 
posed by this equitable objection. The only evidence 
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of this equity is, the answer of Littlepage^ a bill filed 1796. 
in Kentucky concerning this land, and a paper signed 



by Johnson^ who contests the right of Morris to a ful- pickbt 
filment of Littlepag^s contract. But none of these -^^^^^^ 
papers can be considered as evidence of the fact. 

If then Morris had in reality no equity against this 
bond, his refusal to discount was an absolute waver of 
his right It is said that there is no time limited, with- 
in which the election to discbunt, or to wave it, is to 
be made, and that he might use it at the trial. I do « 
not contend that he was bound to make it Sooner ; but 
if he expressly refuse before the trial to make it, and 
in consequence of his doing so, his bond is assigned 
away to a fair purchaser^ he is bound by it, and can- 
not afterwards reclaim his right to discount. The rea- 
son assigned by Morris for his refusal was not real, but 
a mere subterfuge, used for the purpose of enabling 
him to purchase up his own bond for less than its 
value, and therefore it cannot qualify that which I 
term an express waver. 

I do not say that the bringing suit upon StockdelPs 
bond was of itself a waver, or that the judgment could 
not be made an off-set ; but it is evidence of his mind 
upon the subject, that the discount was not to take 
place; for if it were, Morris VMisi have been non-suit- 
ed, as the bond due from him to Stockdellj amounted 
to a greater sum than what was due to him. 

I have contended, that by the literal words of the 
Act, the defendant cannot set up a discount against 
an intermediate assignee; to which it is answered, that 
if the law be thus strictly interpreted, a bond can be f S6ff J 
assigned but once. I cannot clearly comprehend the 
justness of this conclusion, for it is plain from the 
words of the law, that any person or persons having 
the legal title may assign, which must mean more 
than one assignment. 

If payments be made, or ff property be sold to an. 
intermediate assignee, this would be an actual dis- 
charge of so much of the bond, and might be given 
in evidence without the aid of the proviso ; but this. 

ToL. IL— X X 



388 COURT OF APPEALS, 

1700. is very different from a discount^ which could not be 
...........^. made were it not for this law. 

picKST If Morris could not have set up the discount at Law, 
MoBiiis. ^^^^^ is an end of the cause. But if he could, he can- 
not now resort to a Court of Equity to get the benefit 
of it. The whole case has once been tried and deci- 
ded by a competent jurisdiction. I contend, that the 
same question cannot be re-examined and re judged 
in any but an appellate Court. I am now speaking 
of the discount alone. The case of Ambler v. fFi/Q 
does not sustain the jurisdiction of the Court of Chan- 
cery as now contended for. In that case, material 
testimony was not permitted to go to the jury, and of 
course, the rvhole case was not before them, nor de- 
cided upon by them. This Court declared, that if 
the whole evidence had been laid before the jury, the 
decision would have been otherwise. In this case, 
nothing was kept back; the question which we are 
litigating here, is the very same which was contested 
and decided by the jury, with the very same evidence 
which is exhibited to this Court. 

It is said, that the counsel and jury were entangled 
with a question which was unimportant, and by that 
means they were seduced from the true point in the 
cause. This is mere conjecture, and is not warranted 
by any part of the record. But if it were, I do not 
agree that the mismanagement of counsel, or die 
misconceptions of the jury, will give jurisdiction to a 
Court of Equity over a subject which has been fully 
examined and decided upon by a jury. 

It is said that the Court of Chancery had an original 
jurisdiction as to discounts, which is not ousted by 
the Statute. This is admitted ; and it then follovirs^ 
that the Courts of Law and Equity have concurrent 
jurisdiction upon that subject. 

It will, I presume, be admitted, that those Courts 
have also concurrent jurisdiction in matters of ac- 
count ; but because tliis is the case, will it be contend- 
ed, \IM if a suit be brought at Law upon an account^ 
and a decision be there had, the very same subject 
may be re-examined in a Court of Equity? As well 
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might a Court of Law re-judge a case decided upon |^ g66 ] 
in Equity, under the plea of concurrent jurisdiction. 1796. 

As to all the other pretences for giving jurisdiction ____ 
to the Court of Chancery, they are mere conclusions picket 
of the counsel, without being warranted by the record; «• 
such are the supposed blunders of the counsel in dis- ^^^^' 
cussing the Equity instead of the Law of the case ; in 
their being dazzled by Pickets offer of waiting a 
month, and being thereby put off from their first in- 
tention of moving for a new trial. 

It is contended, that Picket had notice of Morrises 
discount. This is not proved ; but if it were, and if 
he also knew that Morris had rejected the discount ^ he 
certainly would not have been bound to admit it. 
Neither is there any evidence that Picket had it in 
his power to save himself; or that there was any thing 
like usury in the transaction. These are points not 
stated in the bill, and therefore could not be noticed 
by the Court, even if they were proved by the evi- 
dmce. 

As to Morrises judgment, it could not be even im- 
plied notice to Picket^ who was not privy to, or bound 
by it. But there is the strongest reason to believe, 
that the judgment was obtained after the assignment; 
for if it had been otherwise, it is highly probable, that 
Stockdell would have offered Morrises bond as an 
off-set. 

The Court desired this cause to be spoken to 
again, upon the point of jurisdiction. 

Duval^ for the appellee. 

The conduct of the Court, in refusing to seal the 
bill of exceptions, prevented Morris from appealing, 
and produced an injury, against which a Court of 
Equity may relieve. I admit, that the Statute points 
out a mode of proceeding where the Court refuse to 
seal a bill of exceptions ; but it does not follow from 
thence, that Equity may not exercise a concurrent ju- 
risdiction over the subject, and prevent the injustice 
which must result from an unfair trial, or one, where 
the parties have not been fully heard^ and where the 
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1796. judgment is apparently wrong. 3 Morg. Ess. 291, 
^__^. proves, that a Court of Equity will interfere, if the 
picKR jury be misdirected. So if the Court refuse to direct 
the jury, and they find an inequitable verdict, the 
Chancellor may with propriety interfere. After many 
new trials have been granted at Law, this Court wiU 
for the furtherance of justice grant another. 3 Morg. 
Ess. 91. 
r 867 1 Wickham. — I think that the jurisdiction of the Court 
of Equity in this case may be maintained, as well 
upon the general principle and constitution of that 
Court, as upon the decisions of this Court on similar 
cases. 

If a want of jurisdiction appear upon the face of 
the record in proceedings at common law, the judg- 
ment may be arrested, or reversed. But in Chancery 
causes," the jurisdiction must be specially objected to 
by plea. It may be said perhaps, that this bill gives 
jurisdiction to the Court, and that therefore no plea to 
the jurisdiction could have been properly put in. But 
since all the material allegations in the bill are proved, 
the Court must retain its jurisdiction, if the bill gave 
it; if it did not, then it ought to have been objected 
to by plea. . 

If the appellant had meant to oppose the relief pray- 
ed for, because of the judgment at Law, he should 
have pleaded it in bar, and by answer denied the 
equity stated in the bill. The County Court when 
called upon to instruct the jury as to the evidence, 
and to determine ^vhether the discount which was of- 
fered by Morris was legal or not, refused to give any 
opinion at all, improperly submitting to the decision 
of the jury a legal question, which it was the duty of 
the Coiirt to have determined. 

The case oi Ambler v. fTy Id comes fully up to this. 
The question in that cause was, whether the referees 
had valued the house in specie or in paper money. 
The original valuation could not be found, and there- 
fore the referees were examined upon that point, who 
declared, that they had a specie valuation in view. 
The whole case turned upon their evidence, and fTyld 
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was prepared with testimony to prove, that the valuers 1706. 
had made declarations on the subject, the reverse of 



what they then deposed. But the County Court, be- picket 
fore whom the cause was tried, refused to suffer the j^qebw. 
witnesses to be examined. This Court determined 
that they were wrong in that opinion, and that where 
the decision of the inferior Court was manifestly erro- 
neous, the omission of counsel to file a bill df ex- 
ceptions should not bar the jurisdiction of the Chan- 
cery. The Chancellor s2Lid^ that if this evidence had 
been heard, the verdict might have been different. 
But the ground of the injunction could have been no 
other than the error committed by the Court, in re- 
fusing the examination of the witnesses. 

If we refer to -Sn/wA decisions, they will abundantly 
prove, that Equity may grant relief, although the mat- 
ter has been decided at Law. 

In the case of Graham v. Stamper^ 2 Fern. 146, ([ !868 ] 
the defendant in Equity pleaded the verdict and judg- 
ment at Law, and that the defendant had insisted upon 
the same matter at Law, where it was ruled against 
him, and demurred. But this was not thought suffi- 
cient to bar the relief prayed for, and the plea was 
overruled. So in the case of Robinson v. Bell^ 2 Fern. 
146, the ground of the bill was, that the plaintiff's at- 
torney had, by mistake, and contrary to instructions, 
pleaded a general, instead of a special^ plene adminis- 
travit. Tne Court relieved against this mistake, al- 
though the bill did not state that the discovery was 
made before the judgment. 

If such be the decisions in England^ there is a much 
stronger reason why a Court of Equity should be 
more liberal in granting relief in this country, in cases 
which have been decided in the County Courts. The 
want of legal knowledge in those Courts, and the loose 
manner in which business is generally conducted there, 
will frequently produce improper and unjust decisions 
of eases, which, in many instances, could only be re- 
medied in a Court of Equity. A distinction of this 
sort is even warranted by English cases. In Finch 
Ch* Cos* 472) we find that relief was granted against 
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1790. the judgment of an inferbr Court, on account oi im- 
proper conduct, and a distinction is taken between the 



Prouv decisions of such Courts and those of die Superior 

MeL». Courts. 

Another ground of jurisdiction is the mistake of the 
jury. The only question was, if the debt had been 

Eaid : and if the Court had determined as they should 
ave done, that the discount offered by the appellee 
was proper, the verdict must have been different from 
what it was; yet this opinion of the Court was with- 
held. The jury were led to believe, that the material 
point in the cause was, whether Picket was a purcha- 
ser, with or without notice, and not being satisfied that 
he was the former, they found for him. I know, that 
in Ambler v. ff'yld it was said by the Court, that if 
the whole evidence had been left to the jury, the de- 
cision would have been otherwise. But it will be 
noticed, that in this case die error committed by the 
jury was in the /bic; of the case. 

A Court of Equity will relieve against an award, if 
there be an evident error on the face of it, or if the ar- 
' bitrators have mistaken the law of the case. A verdict 
is not more solemn nor more obligatory upon the par- 
ties, than an award. This Court have gone into the 
recesses of a jury room, to get evidence of the irregu- 
larity and mistake upon which the verdict was given. 
Cochran v. Street^ {ante^ vol. i. p. 79) In M^Mae v. 
[ S69 ] ff^oods^ {ante^ p. 80) the jury considered the plaintiff 
as entitled to half the ticket; but from the evidence, 
it was clear that if he were entitled to any part, it could 
not be to more than a fourth ; yet this Court sustained 
the decree of the Chancellor^ which awarded a new 
trial. 

It may be contended, that Morrises attorney might 
have renewed his nK)tion for a new trial. There is 
some obscurity upon this subject, and it can only be 
cleared up by supposing that his counsel was led off 
from his purpose of doing so, by Pickets offer to 
stay execution until he could apply for an injunction. 
It appears, that after a fifth magistrate came upon the 
b»ch, the motion was renewed, and then abandoned. 
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But to make the most of this, it was a mistake of 1796. 
counsel, against which this Court may relieve. 



Randolph. — Let us consider this as an original case Picmt! 
in the Court of Chancery ; that Morris had there filed yiom. 
his bill against Picket^ calling upon him to surrender 
the bond, on the ground of his original equity against 
it, or because of the discount; or if the ground of the 
bUl had been that Picket might have saved himself 
out of StockdelPs property, and had failed to do so ; 
in all these cases, the Court of Equity would have 
had complete jurisdiction. So it would; if the bill 
had called upon Picket to discover how much he had 
paid for the bond. For if Stodedell could have sou^t 
relief against an unconscionable or usurious bargain, 
(which will not be denied,) it is equally dear that 
Morris possessed the same right. 

What then is to bar us from this equitable relief 
after a decision at Law ? If a verdict be rendered after 
ayi/// andyZwr trial upon the law of the case, I admit, 
that the interference of the Court of Chancery would 
be improper. But if the cause be mixed with a ques- 
tion of equity^ where the jurisdiction is concurrent, 
as in cases of fraud,d)6Counts, and the like, and a wrong 
decision has been given. Chancery will interfere and 
relieve^ although the same points have been pressed 
at Law. 

A Court of Equity will entertain a suit in the case 
of a lost bond, although there is also a remedy at Law. 
3 Term Hep. 151. 

The case of Kent v. Bridgman^ Prec. CK 233, 
establishes this principle j that where there is concur- 
rent jurisdiction, though the party at Law attempted 
to avail himself ot a point proper for the determination 
of that Court, and failed, yet he might seek relief in 
Equity. Now, although the whole case in Kent v. 
Bridgman was not submitted to the jury, and there- 
fore an attempt may be made to distinguish that case [ S70 3 
from the present, yet it is obvious, that the ground of 
the decision was not the failure to produce the judg- 
ment, but the fraud which was examinable in Equity 
as well as at Law. The Chancellor sustained the cause 
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1796. upon the ground of a concurrent, and not of an ap- 
.............. peltate jurisdiction. 

PicKST Marshall. — The principle which I have endeavour- 
MoBBis. ^^ ^^ maintain lis this ; that when the whole question 
has been completely before the jury, accompanied by 
no circumstance which could prevent a full and fair 
decision of the case, by that body, there is no remedy 
but in an appellate Court. If the party apply for re- 
lief to a Court of Equity, he must rely upon other 
ground than legal errors in the decision complained 
of. Let all the cases which have been cited be exa- 
mined, and it will be found in each of them^ that the 
whole case was not decided upon by the jury. In 
2 Morg. Ess. 291, the jury did not decide upon the 
discounts. 3 Morg. Ess. is no ways applicable. 

In the case of Aent v. Bru^matij there was an 
equity which was not determined at Law ; there was 
a fraud practised and proved, but still the party could 
not recover at Law, without a copy of the judgment; 
of course, the subject of the fraud was not tried at all, 
and the jury were directed to find for the plaintiff, be- 
cause the judgment was not produced. This is pre- 
cisely within the rule I have stated. 

It is fheii contended, that if it were intended to ob* 
ject to the jurisdiction, it should have been done by 
plea. This is founded, I suppose, upon the Act of 
1787, which declares, that after answer filed, and no 
plea in abatement to the jurisdiction of the Court, no 
exception for want of jurisdiction shall ever after- 
wards be made, See. 

The construction of this law must necessarily be 
restrained to cases, where the bill shews a right in the 
plaintiff to recover. For where the plaintiff has no 
right at all, and if he be barred by a judgment at Law, 
it is not necessary, nor would it be proper, to plead to 
the jurisdiction. Such a {dea admits the right of the 
plaintiff, but denies the power of the Court to decide 
upon it Thus^ if a suit in Chancery be brought upon 
a bond; the plaintifi having a right to recover, the de- 
fendant must apprise him in an early stage of the 
cause, that he means to object to the jurisdiction of 
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th« Court. But if, by the plaintiff^s own shewing or 1796* 
otherwise, it appears that the bond has been paid off, 



or that he had brought a suit at Law upon it, and a r gy # n 
verdict and judgment had passed against him, would p,ckkt 
a Court of Equity be bound to decree in his favour, ^• 
because there existed an objection to its jurisdiction, 
which had not been taken advantage of by plea ? . 

It is said, that the defendant should have pleaded 
the judgment in bar. But this is, not necessary, where 
the same matter is stated io the answer, and is also 
relied upon in bar ; or if (as in the present case,) the 
plaintiff himself states the judgment in his bill. In 
Ambler v. fpyld^ the whole case was confessedly not 
before the jury; for the Court would not permit them 
to hear all the testimony which was offered. 

In the case cited from Finchs , Ch. Cas. 472, the 
Court had no right to decide at all, for want of juris- 
diction, so that in fact there was no judgment. 

In 2 Fern. 146, there was a secret equity, of which 
the defendant could not avail himself at Law; for the 
Court was not at liberty to inquire into the legal er- 
ror, whilst the question was depending in a superior 
Court. In the case now before the Court, there is no 
equity unmixed with law, since the discount might 
have been made at Law. In the case last cited, the 
mistake was not triable at Law, and. of course, it was 
not inquired into, nor decided upon, by the jury. The 
case of Bosanquet v. Dashwood^ Talb. 90, was a suit 
to be relieved against an usurious contract. 

If the jury mistook the law as to the discount, it 
does not from thence follow that a Court of Equity 
can interfere ; for if so, every error of the Common 
Law Courts may be re-examined and re-judged in this 
Court. In the case of Cochran v. Street this Court 
did not set aside the verdict because it was wrong, 
but because a part of the jury had been imposed upon 
by the others. 

As to the power which it is said Picket had to save 
himself, there is no proof of it. 

I am at a loss to comprehend the distinction which 
IS taken between cases of a merely legal nature, and 

Vol. II.— Y y 
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1796. such as are mixed with equity. I admit, that in the 

latter case, the two Courts have concurrent jurisdic- 

PiGUT tion ; but if the whole subject be decided in the Court 
of Law, Equity can no more re-examine it, than the 
Courts of Law in a similar case could re-examine a 
decree of the Court of Chancery. 

I admit, that a suit may be brought either at Law 
or in Chancery, where a bond is lost. But if it be 
decided in either Court, the other cannot interfere. 

[S7S] Roane, J. — Wherever a case is fully and fairly 
tried in a Court of Law, the decision is binding upon 
the parties, and a re-examination of the cause in a 
Court of Equity is certainly improper. The parties, 
by submitting to the decision of that tribunal, must 
be governed by it, whether it be right or wrong. But 
this principle will extend to no case, where there has 
not been a fair trial, as well as a full discussion of the 
cause. 

In this case, the appellee, at the trial in the County 
Court, offered the bond of StockdeU^ as a discount 
against the demand, which ought certainly to have 
been allowed. For I cannot consider any part of 
Morrises conduct as amounting to a waver of his legal 
right to insist upon the off-set. His refusal at one time 
to admit the discount, is satisfactorily accounted for. 
He had strong reasons for believing that he might op* 
pose the payment of his bond to StockdeU^ by the equity 
growing out of the original contract for which that 
bond was given. 

It appears that the counsel for Morris moved die 
Court to instruct the jury, that the discount was pro- 
per ; this they refused to do, as well as to recommeiid 
a special verdict. In consequence of this improper 
conduct in the Court, the jury found a verdict most 
obviously against the very right of the case. For 
I hold it most clear, that either party has a right to 
demand the opinion of the Court, upon questions of 
law which may arise during the trial of a cause. Their 
superintendence in explainingand deciding legal ques- 
tions, is essential to the proper administration of jus- 
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tice, and otigfat to be exercised, when either party re- 17{}8. 
quire their interference. •i— ..-^— ^ 

The second motion which was made for a new picket 
trial, was not over-ruled by the Court, but for some 
reason or other, which doe^ not certainly appear, it 
was abandoned by the dqfendant Although there is 
no testimony in the caus^ leading to a suspicion that 
Pklcefs oflfer to stay execution until an injunction 
could be applied for, proceeded from an improper 
motive in him, yet it is highly probable, that it tended 
to divert Morris^ from his purpose of persevering in 
the motion. 

I think the decree ought to be affirmed. 

4 

Carrington J. — It would perhaps seem strange, 
that a Court of Equity should not possess the pow er 
of relieving against a judgment at Law, obviously un- 
just, and against the right of the cause. In cases of 
fraud, surprise, accident, trust, and the like, where 
that Court has complete jurisdiction, it is within its pe- 
culiar province to grant relief, where the parties can- 
not obtain it at Law. It is true, that the party asking r g^g 1 
for its interposition must shew himself entitled to equi- 
ty superiorto that of the person who has unconscien- 
tiously obtained the advantage at Law. 

I admit, that the Courts of Law and Equity should 
be confined within their proper spheres, and that the 
line which separates their respective jurisdictions 
should be carefully guarded. With equal jealousy 
would I watch over and preserve from violation the 
trial by jury. But it is not less important, that the 
Court should exercise those functions which properly 
belong to them. To the former, belong the uncon- 
troled power of deciding upon facts, and even upon 
the law, if it be submitted to them. The province of 
the latter, is to -determine upon those legal points 
which come properly before them. It is therefore the 
duty of the Court to instruct the jury upon the law, 
when they are required to do so, or to reserve the point 
if either party desire it. If the opinion of the Court 
be wrong, there is then a way to get it corrected. If 
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1796. the opinion be right, and yet the jury disregard it, the 
Court may preserve its privilege by setting aside the 



vuKEi verdict. 

Moms. ^^" *^ ^^ contended, that this cause was fully and 
faiiJy tried, when the only important part of the appel- 
lee's case was not decided upon by the jury ? When 
the Court refused to state to the jury ihe law as it re- 
spected the discount, they as effectually excluded it 
from the consideration of the jury, as if they had done it 
in express terms; for though it was laid before the jury, 
yet it was a question proper for (he decision of the 
Court, and their refusal to give that decision, kept it 
out of the view of the jury as the verdict evidently 
proves. The jury were then mistaken in the law, and 
being in^lved in unimportant discussions upon points 
no way relative to the cause, they were allured from 
the only one which was material. 

Independent of this, it is clear that the parties were 
surprised into the abandonment of their first intention 
of moving for a new trial, by the offer oi Picket to stay 
execiiticn until an injunction could be applied for. It 
cannot be questioned, but that Equity may relieve 
against the mistakes of a jury, as if they miscalculate, 
or omit to allow discounts to which the party injured 
can prove himself entided. 

I think that the case o{ Ambler v. /^^^> is not dis- 
tinguishable in principle from this. That cause was 
determined before a Court of competent jurisdiction, 
but it was determined improperly. The party aggriev- 
r S74 ] ed might have appealed, but he did not; yet this Court 
decided, that Equity might relieve him against this er- 
roneous judgment of a Court of Law, 

In this case, it is apparent, that there was a struggle 
for a general verdict, and that the law and right of the 
case was stifled in the conflict. 

I think the decree right, and that it should be af- 
firmed. 

Lyon s J. — There have been three questions made 
in this cause ; the 1st, has been decided in the case of 
/Norton V. Hose. The 2d is, whether the conduct of 
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Morris has not deprived him of the discount, of which 1796. 
he now endeavours to avail himself. 3dly, Whether, __.^ 
if he be entitled to the discount, he can have the bene- picket. 
fit of it after the verdict and judgment against him. 

Upon the 2d point, it is contended, that Morris^ hav- 
ing once refused to admit the discount, he has thereby 
waved his right to assert it against a bona fide assignee. 
How far an unqualified refusal might have bound him, 
it is unnecessary lo decide, because I am clear that 
his conduct did not amount to that. Whether the 
equity under which he sheltered his refusal to dis- 
count was well founded or not, is not material ; it was 
evidehtly the cause of his refusal, and it cannot, from 
the circumstances which attended it, be considered a? 
a mere pretext to avoid the discount. There was at 
the time, a suit depending in the state of Kentucky^ 
the event of which he could not possibly foretell. This 
is sufficient to repel the presumption of an intention 
to wave. Under these circumstances, it was a fraud 
in Stockdell to assign the bond without giving notice 
of the discount which Morris had against it. What- 
ever may be the equity of Picket^ that of Morris was 
priorj and equal to it, besides which, he had a legal 
right to set up his discount. But in fact, Picket must 
be considered as standing in the shoes of Stockdell^ 
since it was his duty to have inquired of Morris re- 
specting the bond, before he took the assignment of it. 

There can be no doubt then of Morris's right to 
relief, unless he be barred of it by the verdict and 
judgment at Law, which brings me to the considera- 
tion of the third point. 

If what I have before stated be correct, it is clear 
that Morris has a sufficient discount against the claim 
of Picket^ both at Law and in Equity. But it is con- 
tended, that he cannot now obtain the benefit of the 
discount, because he has lost the opportunity which 
he once had of availing himself of it at Law. But I 
would ask, when it was, that this^ opportunity present^ 
ed itself? At the trial of the cause at Law, he claim- 
ed the discount and it was rejected. Considering the 
question as a legal one, he prayed the opinion of the [ 275 J 
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1796. Court upon it, or if they doubted, that they would re- 
...._^^_ commend a special verdict; ihey refused to do either. 
Picket He then tendered a bill of exceptions, which they 
would not sign. He was equally unsuccessful in ob* 
taining a new trial. What more could he have done? 
The Superior Court could not relieve him, because 
nothing was spread upon the record which could avail 
him there. If he had applied for a mancismK^i or pursued 
any other method of obtaining relief, save the one he 
did, an execution might have issued, and he must have 
experienced in the mean time the effect of an unjust 
and inequitable verdict. And is it possiUe that a right 
thus clearly established, should be destitute of a cor- 
respondent remedy f I thought it was the peculiar 
province of a Court of Chancery to afford relief, in 
cases where competent remedy could not be afforded 
some where else. 

I admit, that in this case the party had complete re- 
medy at law ; and if the cause had been fully and fairly 
decided there, equity would not have interfered. But 
this was not the case. The refusal of the Court to 
decide upon the points which were properly submit- 
ed to them, prevented a just determination upon the 
only important question m the cause ; and their sub- 
sequent refusal to seal the bill of exceptions, shut out 
the parties from the proper tribunal to have corrected 
them. Suppose the jury should obstinately decide 
against the opinion of the Court upon a point of law, 
or should disregard their recommendation to find a 
special verdict ; there could be no relief in a Court of 
Law, against two improper verdicts, as a second new 
trial could not be awarded. Wou?d it npt be mon- 
strous to say, that in such cases a Court of Equity 
could not afford relief? 

The Chancellor was not bound to grant a new trial, 
because being in possession of the whole case, there 
was nothing to prevent a final decision. 

The case of Burrows v. Jemino^ 2 Str. Rep. 733, 
the Chancellor relieved against a judgment, upon a 
point, which he was of opinion the Court of Law ought 
to have decided in favour of the plaintiff in Equity j but 
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he observed, " that other Judges might have been of a 1796. 

difFerent opinion.'^ 



Ambler v. Wyldy is nearly parallel with this; for in picket 
that case, as in this, the mischief complained of arose MoJlwi. 
from the error of the Court. But there is this differ- 
ence between them, which renders this a stronger 
case ; in that, the party might have appealed ; in this, 
he could noty because the bill of exceptions was not 
sealed. 

This is certainly a hard case upon Picket^ but he f S76 3 
who trusts most, must submit to bear the conse- 
quences of his misplaced confidence. 

Decree afiirmed.(l) 

m Terrel v. Dick, 1 Call, 546. Woodson et. al. v. Barrett &f Co. 2 Hen. 
U Munt*. 88. Stockton v. Cook. SheUon v. Cocket. al. 3 Munf. 68. 191. Spen- 
ser et, al, V, Wilton, Hawkins v. Depriest, 4 Munf. ISO, 469. 



Lee v. Tapscott. 



The rule that the best evidence which the nature of the case 

admits of, ought to be produced, though generally true, is, I*^ 
in some cases, inapplicable as it respects titles to lands in tapscott. 
this country. A copy of a patent, either from the records 
of the Register's Office, or of a County Court, is as good 
evidence of title as the original would be. 

The copy of a patent, signed, " Samuel Mathews^ William 
Claibome,^^ dated 1658, and recorded in a County Court, 
together with an assignment of it, (which assignment was 
acknowledged and admitted to record, but it did not ap- 
pear that the patent was proved or acknowledged,) admit- 
ted as evidence of title, tnough it did not appear that the 
patent was signed by Mathews, as Governor. 

A private survey may be admitted as evidence of boundary 
between those who were parties to it, or whjo claim under 
them ; but not as to strangers. 

Illegfd or improper evidence, however unimportant to the 
cause, should never be confided to the jury. 
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1796. '^^ recording of a paper which is cot required bj law to b^ 
recorded, especially if no notice be given to those whose 
interests may be affected, is not binding upon them, nor 
can it charge them with implied notice. 



Leb 

v. 
Tapscott, 



*«p 



This was an appeal from the District Court of 
Fredericksburg. It was an ejectment brought by the 
lessor of the appellee against the appellant. 

At the trial, the plaintiff, in support of his title, offer- 
ed in evidence a writing in the following words to wit: 
"To all. Sec, whereas, 8cc.,'now know ye, that I, the 
said Samuel Mathews^ Esq. do with consent of the 
Council of State accordingly give and grant unto Hen- 
ry Roach 1700 acres of land, situated and being in the 
county of Westmoreland^ bounded, &c. [and so de- 
scribing the bounds,] 850 acres part thereof, being 
formerly granted unto the said Henry Roach by patent 
the 13th of September 1654, and 850 acres the residue, 
by and for the transportation of seventeen persons into 
this colony, &c., yielding and paying, &c., dated the 
10th of October, 1658.^ 

(Signed) SAMUEL MATHEWS. 

W. CLAIBORNE, 

" Know all men by these presents, that I, Henry 
Itoachy do make over, alien, and assign for me, my 
heirs, &c., all my right title and interest in the within 
patent and whole portion of land therein specified and 
contained unto Mr. John Hoskins of Bristol, his heirs, 
&c. In witness whereof, I have set my hand this 13th 
of February, 1660/^ 

(Signed) HENRY ROACH, 

and attested by two witnesses. On the 14th of Feb- 
ruary 1660, this assignment was acknowledged in 
Court and then recorded. 

[Note, the record does not state, that this assign- 
ment was indorsed upon the writing first mentioned^] 

C ^^^ 3 There is also in the record a deed from Roach to 
Hoskins, dated in 1660, conveying to him the above 
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tioned tract of 1700 acres. This deed is set forth in 1796. 

the bill of exceptions. .. 

The plaintiff, alleging that this was a patent, lbb 
whereby the land in question was granted to Henry 
Roach^ under whom the plaintiff claims, the defendant 
objected, that it was not a legal and sufficient grant, 
and that it ought not to go in evidence to the jury, and 
being overruled by the Court, he filed an exception to 
the opinion. 

The defendant below offered in evidence to prove 
the boundaties of the land in controversy, a plat and 
survey made in the year 1737, by the order of Samuel 
Atwell and Henry Fitzhugh^ under whom the defen- 
dant derived a title to part of the land in controversy, 
and according to which plat and division, the lands 
therein described have been since held by those claim- 
ing under the said Atwell and Fitzhugh^ which plat 
and survey were recorded in the County Court of 
fFestmorelandi in the year 1739 ; — also a partition of 
the said land made by referees appointed by the said 
Atwell and Fitzhugh. . To this evidence the plaintiff 
objected, and the objection being sustained by the 
Court, the defendant excepted. Verdict for the plain- 
tiff for the lands laid down in the survey made in this 
cause, as comprehended within certain lines described 
by the jury. Judgment, that the plaintiff recover his 
term yet to come of and in the lands, with the appur- 
tenances, in the declaration mentioned. 

Carrington J.— -The first point relied upon by 
the appellant's counsel was, that the writing signed 
Sg^muel Mathews could not be considered 2ks isl patent j 
and could not transfer the right of the Crown to the 
lands therein described. It is certainly very informal, 
as it might well be expected to be, at a time, when 
this country was in its infancy. But I am satisfied, 
that it possesses all the substantial parts of a grant, 
and that it was sufficient to convey the land. The case 
of Birch v. Alexander^ {ante, vol. 1, p. 34,) is express- 
ly in point upon this question. 

The next objection was to the authenticity of the 

Vol. II.— Z z 
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1796. paper. It has the signature of Samuel Mathews^ 
.._..^ with that of ff^. Claiborne j who is not stated to be the 
Lu clerk. ^ 

I might be induced to suspect the authenticity of 
the grant, if it stood unaided by circumstances ; but 
there are two in the case, which have weight with me. 
The first is, the length of possession which has ac- 
companied the grant; and the second is, that a forgery 
is not to be presumed, where the grant was itnmedi* 
ately offered and admitted to record* 
C 878 2 'the third objection made to the opinion of the Dis- 
trict Court is, that they refused to admit the survey 
made in 1737 as evidence. 

A private survey made by persons who were itran-^ 
gers to the parties in this cause^ cannot upon any prin- 
ciple of law be evidence against either of them, though 
it might have been proper as between those who 
were parties to the survey, or who claimed under 
them. The case of Sir John Bridgman v. Jennings^ 
1 Ld. Rat/m> 734, u hich was ched by the appellant's 
couijsel, is entirely against him. Lord Chief Justice 
HoET was of opinbn, that a survey made by jf of two 
manors during his seisin of both, might, after a length 
of time, be given in evidence in a dispute about the 
boundaries between A and ^, who had purchased one 
of the manors. 

The case of Underhill v. Durham^ in Freetrmifs 
Rep. 509, is inapplicable, as it relates only to the copy 
of a survey where the original was proved to have 
been burnt. 

Upon the whole, I am clearly qf opinion, that the 
judgment of the District Court upon tht^ points sug- 
gested in the bill of exceptions was right; but as thers 
is a clerical error in entering up the judgment ^pne* 
rally ^Jor the lands in the declaration mentioned^ instead 
of pursuing the verdict, it must be reversed, and cor- 
rected. 

Lyons J. — I am always st)rry when constrtuned to 
differ in opinion from the rest of the Court. That 
Which has been delivered may be, and probably is. 
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I 

agreeable to the real equity of the case; — but I must 1796. 
decide according to my own sentiments of the law. 



The firs^ objection is to the patent* It recites a lbe 
former patent for 850 acres dated in 1654, and includes tapmott. 
850 acres more, for %vhich entire quantity the grant is 
made. It also appears that in the year 1660, Roach 
assigned this patent to Hoskins^ and also by a deed 
poll in the same year conveyed the whole of the 1700 
acres to the same person. Now what necessity was 
there for producing the patent at all ? The deed, ac- 
companied by such a length of possession, was title 
sufficient for the appellee. But not contented with 
this, he insists upon the admission of the patent, and 
relies upon it as proof of his title. This brings me 
to the question, whether such evidence was proper - 
or not. 

It is a sound and well established rule of law, that 
the best evidence which the nature of the case admits 
must be produced. 

This is a safe rule, for the security of property, f gyg "| 
and should be adhered to. Inferior evidence may be 
resorted to, where, from the nature of the case, better 
cannot Ix had. 

Where it is necessary to rely upon the patent, the 
original must be produced, if it can be had ; if it can- 
not, a copy may be admitted. If the books in which 
the patent was recorded be lost, or destroyed, evi- 
dence still inferior to that may be admitted ; such as 
a memorandum, particularly where the right has al- 
ways been accompanied by possession. 

The bill of exceptions states, that the appellant 
offered this paper as a patent, whereby the lands in 
question were granted to Roach. Now let us ex- 
amine this evidence of title; what is it? A piece of 
paper signed by Samuel Mathews^ who is not styled 
Governor in any part of it ; there is no seal to it, nor 
is it even stated to have been sealed. It is styled a 
patent in the assignment ; but this did not make it 
one. If the assignor had been examined as a witness, 
and had declared upon oath that it was a patent, it 
would not have been sufficient, because he could not 
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1796. have been a witness for himself, and the patent could 
not have been admitted to record upon such evidence. 



Ln Much less can the party give it the effect of a patent, 
TAmoTT ^y naming it one in his assignment. The assignment 
was acknowledged and admitted to record ; but this 
patent, as it is called, never was. For though the 
Clerk has officiously recorded it, yet it is not more au- 
thentic on that account, since it was not the act of 
the Court. 

Upon what ground then^can I feel satisfied as to 
the authenticity of this paper ? The answer to all 
this is, that it was recorded 130 years ago, and that 
it has been accompanied by possession ; that instead 
of presuming a forgery, the antiquity of the patent 
ought to satisfy us of its reality. There is one thing 
clear ; which is, that as it must have the aid of pre- 
sumption to support it, that presumption is complete- 
ly repelled by its having been in the power of the 
plaintiff to produ'ce better evidence. 

If the record book could be procured, and nd such 

Eatent were to be found there, the presumption would 
e, that no such patent was ever issued. I do not 
object to the authenticity of the patent, upon a suspi- 
cion that it has been forged ; but because it is incum- 
bent upon the party who produces and relies upon it, 
to prove it authentic. The assignment does not in 
my opinion strengthen the proof of the reality of the 
patent, because it has no greater weight than the re- 
[[ S80 J cital of one deed in another, which is only binding be- 
tween the parties to the deed, or those claiming under 
it. The antiquity of the instrument,* though it might 
have its due weight, if no better evidence could be 
had, can have no effect when brought within that rule 
of law, which requires the best evidence which the 
nature of the case admits of to be produced. If the 
deed were of recent date, an inferior degree of evi- 
dence would be equally admissible, if better could 
not be had. 

But if this had been the best evidence in the power 
of the appellee, I should still think, that the Court 
erred in the opinion they gave respecting it. They 
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ought to have suffered the evidence to be given as 1790. 
ground for the jury to presume a grant, leaving the _««...« 
we%ht of such evidence entirely to them ; instead of lek 
which, they determined, that the evidence was suffi- 
cient tp prove that a patent had issued. 

As to the survey which was offered by the appel- 
lant, I had considerable doubts at first ; but I am now 
satisfied that the Court did right in rejecting it. It 
might be very dangerous, if private surveys were to 
be admitted as evidence of boundary, between per- 
sons not parties or privies to them. The one in ques- 
tion is entirely ex parte ^ authorised by no judicial act 
whatever, and not even strengthened by notice to 
those persons who might be thereby affected. Neither 
do I think, that the recording of it Can be considered 
even in the light of presumptive notice, because there 
was no person who could be . regularly cited to con-, 
test it. 

The recording of a paper which is not required by 
law to be recorded, especially if no notice be given to 
third persons whose interest may be affected, can 
never be binding upon them, nor charge them even 
with implied notice of the fact. If, in this case, there 
had been notice to the neighbours of the survey, or 
any other evidence tending to create a presumption of 
assent in the persons interested, I would in that case 
have left the evidence to the jury. 

The President. — The appellant^s counsel con- 
sidered the objection to the patent under two heads ; 
the first went to the imperfection of the grant ; but he 
afterwards relinquished that point, and of course I 
should not now notice it, but to observe that the Court 
were unanimously against him. 

The second branch of this objection relates to the 
, authenticity of the grant. I admit the rule of law as 
it has generally been laid down to be correct. The 
best evidence which the nature of the case admits of, f S81 3 
ought to be produced, and if it may be produced, in- 
ferior testimony is inadmissible. 

But the rule as it applies in England to titles re- 
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1796. specting land is inapplicable in this country, la that 

country, patents are not rej^istered ; in this they are, 

liKt and copies from the Register^ $ OffieevMy as well be ad- 
mitted in evidence as the originals themselves. The 
question then is not, whether the copy of a patent may 
be given in evidence, but whether a * copy from the 
records of a County Court may ? Because I take it 
for granted, that the paper offered in evidence by the 
appellee, and to which the exception is taken, com- 
prehends the patent as well as the assignment^ and 
proves, that both of them were admitted to record in 
Ae year 1660. Upon this point, I am clearly of opi- 
nion, that the attested copy of a patent recorded in the 
County Courts is equally authentic, as if it were ob- 
tained from the records of the Register's Office. The 
latter, is under no other control than that of the offi- 
cer of that department, whereas the former is under 
the superintendance of a Court of Justice. 

I admit it to be possible, that a forged bond or pa- 
tent, with an assignment, might be admitted to re- 
cord ; but after such a length of time, and under the 
circumstances of this case, I cannot presume it. On 
the contrary, I must presume that the real patent was 
recorded. Neither do I think, that the Court went 
too far in the opinicm they gave respecting this evi- 
dence. They did not determine that the evidence 
was sufficient to establish the grant ; but they over- 
ruled the objection of the appellant taken to the ad- 
mission of the evidence. 

The next question respects the survey which was 
offered on the part of the defendant. The exception 
is not to the authenticity of the survey, for if it were, 
and no other objection appeared to it, I should consi- 
der the evidence as being proper. But it is objected, 
that it is inadmissible evidence as between those who 
xvere strangers to it. The case of Sir John Bridgman 
v. Jennings^ is a complete authority in support of the 
opinion of the District Court, and it stands unopposed 
by any other adjudged case within my recollection. 
This survey was certainly improper evidence to esta- 
blish the boundaries of the land in question, and there- 
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fore ought not to bate been left to the jury. Illegal, 17.^. 
or improper evidence, however unimportant it may 



be to the cause, ought never to be confided to the ls» 
jury; for if k should have an influence upon their xitscOTT. 
minds, it will mislead them; and if it should have 
none, it. is useless, and may at least produce perplex- 
ity. Ahhough the acknowledgment of the acts of a [^ 388 ] 
party may be evidence against him, yet it can never 
Under any circumstances, be used in his favour. 

A majority of the Court being of opinion that the 
error in the judgment in not pursuing the verdict, 
cannot be considered as a misprision of the clerk, the 
judgment must be reversed with costs, and entered 
for so much of the land with the appurtenances in the 
declaration mentioned, as shall be comprehended . 
within the marks and lines described by the jurors in 
their verdict, together with the damages and costs, 
&c.(l) . 



(1 ) Joneses devisees v. Carter, 4 Hen. & Munf. 194. Mbss v. Mosses adm. 
4 Hen. & Munf. 194. 308. Brotm v. May, 1 Munf. 291. Lovell v. Arnold, 
2 Munf. 174. Rowletts, v. Daniel, 4 Munt: 473. 



Jeremiah Warder and John Warder v. 

RicilARr> Arell. 

♦ 

The laws of the country where a contract is made, (the con- wardek 
tract not being made with a view to performance else- and another 
where,) must govern it. Ai^li 

The municipal laws of the res'pective States of the United 
States Sive foreign in respect to the sister States. 

One country will not execute the penal laws of another. 
But if a person be discharged from a debt bj a tender 
and refusal made in a foreign country, by force of the laws 
of that country he may defend himself in our Courts by 
relyins upon such tender and refusal, and the laws under 
which he was discharged. 

The Pennsylvania Act of Assembly of January 1777, making 
certain bills of credit a legal tender, contracts continental 
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1796. ^ ^^^^ ^ 3^^ ^U^^* i^ ^^ P^ ^^ ^^ ^^^^ makes a 
tender ftnd refusal a forfeiture of the debt So far as tliia 
Act relates to a tender and refusal of continental bills. 



aldl^^er producing a forfeiture of the debt, it was not virtually re- 
V. pealed by the third section of the Act of May 1778 ; — ^this 

AiOLL. fatter law related only to the emissions subsequent to the 
29tii of January, 1777. 
Where there are two affirmatiye Statutes, on the same sub- 
ject, if they do not conflict with each other, but may be so 
construed as that they may consist together, the latter will 
not be construed as a virtual repeal of the former. 

This was an action of debt brought by the appel- 
lants against the appellee, in the District Court of 
Dumfries^ upon a bond, executed in the State oi Penn- 
sylvania^ by the appellee, and Cyrus Copper. 

Pleas, 1st Payment. 2dly, *' that on the 27th of 
March, 1780, the said Cyrus Copper^ in the City and 
County ol PWjadelphkLy in the Commonwealth of P^n- 
syhania^ on behalf of himself and of the defendant, 
at the house of /. Warder (a deceased obligee) was 
ready, and- then and there offered to pay, and tendered 
to the said Jeremiah Warder the sum of 882/. 2^. 6rf. 
in bills of credit emitted and made current by the 
Congress of the United States of America^ bearing 
date, a part thereof, in the year 1775, and the residue 
in the year 1776, and requested him to take thereout 
as much money as would satisfy what was then due 
on the said writing obligatory, on account of principal 
and interest, ampunting to 844/. 18^. lOd. Pennsybxi' 
nia currency, but the said /. Warder then and there 
refused, 8icc. and that .the said sum was not demanded 
by the said J. Warder , or by the plaintiffs, within the 
[ S83 ] space of four days after the same had been tendered 
and refused as aforesaid, and that the said sum of 
principal and interest became forfeited, one-third part 
thereof to the said Copper and AreU, and the other 
two-thirds to the Commonwealth of Pennsylvania^ by 
reason whereof, and by virtue of a certain law of the 
said Commonwealth made in the first year of the said 
Commonwealth, and in the year 1777, entitled " An 
Act for making the continental bills of credit, and the 
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bills of credit emitted by resolves of the late Assem- 179&- 
blies, legal tender, and for other purposes therein men- 



tioned," [which is set forth at large] " and that the wahmoi 
said Cyrus Coppery on the 3d of Jpril^ 1780, (the ^^y^^ 
said law continuing still in full force,) paid into the 
hands of the Treasurer of the said County o^PhiladeU 
phioy appointed to receive the state tax, two-third parts 
of the said sum due for principal and interest, on the 
27th oiMarchy 1780, and took the said Treasurer's 
receipt therefor, and retained the other third part for 
the benefit of himself and the defendant ; and that the 
said bond was sealed, signed, and delivered in the 
City, County, and Commonwealth aforesaid, by virtue 
of which premises of the said law, the defendant saith 
he is exonerated and acquitted of and concerning the 
said writing obligatory ,'' &c. 

The third plea is like the preceding, except that 
the law is not set forth at lat^e, nor is the payment 
to the Treasurer of the two thirds stated. 

Issue upon the first plea. Replication to the se* 
cond " protesting, that the said Cyrus Copper was not 
on the 27th March, 1780, at the City di Philadelphia^ 
in the County of Philadelphia^ and Commonwealth of 
Pennsylvania^ ready, and did not then and there ofter 
to pay and tender to the said /. Warder ^ the sum pf 
882/. 2^. 6(/. in bills of credit emitted by the Congress 
of the United States of America^ and bearing date in 
the years 1775 and 1776, and also protesting, that the 
said Warder did not then and there refuse, &c. also 
protesting that the said sum of principal and interest 
did not become forfeited, &c. by virtue of the law set 
forth in the plea, and that the said law was not then 
in full force, &cc. and that the said Copper did not on 
the third day of Aprils 1780, pay into the hands of the 
Treasurer, &c. for plea says, that after making the said 
recited law in the plea set forth, to wit, on the 20th of 
March in the year 1777, the General Assembly of the 
said Commonwealth, made a law, entitled ^* an Act for 
emitting the sum of two hundred thousand pounds in 
bills of credit for the defence of (his State, and providing 
a fund for sinking the same^ by a tax on all estates real |^ 884 3 

Vol. II.— 3 A 
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1796. and personal, and on all taxables within the same, which 

is to the Court shewn, 8cc.'' I^^^® *® ^^^ ^^ recited 

Wabdsii at large] " and also the said General Assembly after- 
\^ wards to wit on the 25th day of May^ in the year 
1778, made another law entitled * a supplement to the 
Act entitled an Act for the calling in of the bills of cre- 
dit issued by the legislative authority of Penmyhaniay 
under the sanction and authority of the crown of Gredt 
Britain, and for other purposes herein mentioned,^ 
which is to the Court shewn,'' &c. [here the law is 
recited at large] " which two laws were in full force 
on the said 27th of March, 1780, without that, that 
the said defendant is acquitted and discharged of and 
from the said writing obligatory by virtue of the said 
law passed in the first year of the said Commonwealth, 
and in the year 1777, entitled,'' &c. 

The replication to the third plea, is exactly like that 
to the second, except, that the protestation is confined 
to the matter of the plea, and tike title only of the two 
laws are set forth. 

Special demurrer to the second and third pleas. 
At the trial, the following agreement of Counsel was 
made and entered upon the record, to wit, " we agree 
that the facts severally stated in the second and third 
pleas of the defendant, and the replications of the 
plaintiffs shall be mutually admitted, without regard 
to any matter of form ; and that the decision of the 
Court shall be had upon the law arising thereupon, 
and the Acts of Assembly therein recited, in Keu of 
the demurrer joined between the parties, which with 
the leave of the Court is withdrawn*" 

The defendant withdrew his second plea, and on 
argument of the demurrers, judgment was given for 
the defendant, from which the pteintiff prayed an ap- 
peal. 

Washington, for the appellant. 
This case will depend in a great measure upon the 
just construction of the laws oi Permsylvania, where 
this debt was contracted, and the tender made. 

The first Act upon this subject passed in January 
1777. The preamble of the law professes to make 
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continental bills of credit a legd tender ^ and to render 1796. 
them equally current with state bills in the discharge 



of debtS| or in the purchase of property. The second wabdbb 
section relates exclusively to this subject. The third ^^^ 
section confessedly relates to state bills only, when 
speaking of their currency. It might perhaps be se- 
riously questioned, whether the clause of forfeiture 
upon a tender and refusal can be extended to conti- 
nental bills; for since the second section fulfils com- 
pletely what the preamble promises respecting the 
currency of die continental bills, and their capacity to f S85 3 
become the subject of a legal tender, and the third 
section respects state bills alone, until the clause of 
forfeiture is introduced, it may fairly be contended, 
that the words " if any persons after &c. shall refuse 
to receive any of the said biUs^^^ &c. refer to state bills j 
the immediate antecedent to those words. There 
would have been nothing unnatural in this discrimi- 
nation, which should make continental bills only a ten- 
der at common law^ and fortify the state bills with the 
additional aid of forfeitures upon those who should 
refuse to receive them. But if I should be wrong in 
this construction of the Act, I shall still endeavour 
to shew, that the refusal of Warder to accept the con- 
tinental bills which were tendered by Copper did not 
produce a forfeiture of the debt. 

If the third section extends to continental bills it 
comprehends emissions subsequent^ as well as those 
which were prior to the passage of the law. The in- 
tention of the law was to give them currency, and to 
create the fullest confidence in the ultimate goodness 
of the continental and state money. If, to secure,these 
important objects, it was thoughtnecessary to denounce 
the heavy punishment of forfeiture upon those who 
refused to receive the paper money, the same reason 
applied with equal force to all the emissions. To dis- 
criminate was to defeat the very object of the law. To 
leave subsequent emissions^ crippled for the want of a 
similar provision, was but half doing the work. If 
this law does not apply to subsequent emissions as to 
tender and forfeiture, it does not make those emissions 
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1706. current^ because the same money which is made cur- 
rent^ is declared to be a legal tender; and if this be the 



Waiuibb case, the subsequent emissions of continental bills were 

j^ ^^, for sixteen months not current in that State. But this 

cannot be contended for, and therefore, the conclusion 

must be, that the law was meant to include subsequent 

as well as prior emissions. 

After this, the Legislature passed a law in March 
1777, directing an emission of 200,000/^, and declar- 
ing it only a legal tender at common law. This was 
the first moment, whep the Legislature appears to 
have felt the injustice of the tender law. The legal 
scale of depreciation had then arrived at two for one ; 
and we all remember, that the actual state of depre- 
ciation was greater than that at which the Legislatures 
of the States, or Congress, afterwards rated it. But 
when it was afterwards discovered, that tender laws, 
armed with all the terrors of forfeiture, could not sus- 
tain the value of the paper money, or stop the progress 
of its depreciation, the iniquity of the measure was no 
f S86 ] longer to be countenanced by arguments of policy. 
And in May 1778, when depreciation had got to five 
for one, an Act passed, the third section of which de- 
clared, " that all bills of credit emitted and made cur- 
rent by resolves of the continental Congress, should 
pass current in the payment of all debts, in as full and 
as effectual a manner as the 200,000/. which had been 
emitted in March; and that the refusal to receive them 
should subject the parties so refusing, to the same 
fines, forfeitures, and penalties, as such persons were 
subject to for refusing any of the said emissions of 
March. 

It would seem, that this law had entirely rooted out 
of the code any thing like a tender, other than such as 
might be made at common law, and had virtually re- 
pealed so much of the Act oi January 1777, as pun- 
ished the refusal with a forfeiture of the debt. 

But I am aware of the argument which is relied 
upon by the counsel for the appellee. 

It will be contended that the Act oiMay 1778 ap- 
plies only t6 emissions of continental bills since Janu- 
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cry 1777, which it is supposed were not provided for 1796. 
by that Act. 



V. 

Abxll. 



I am at a loss for a rule to warrant such a construe- wahdeb 
tion. The words of the section which I have quoted 
are as general as they can be: tliey speak of ** all the 
bills of credit emitted and made current by resolves of 
Congress.'^ I cannot perceive a reason for restrain- 
ing their operation lo particular emissions^ since, if the 
Legislature had intended such a discrimination, no- 
thing could have been more easy than to have ex- 
pressed it in plain language. 

We have in this very law, satisfactory proof, that 
whefl^ the Legislature mean to restrain their expres- 
sions, they know how to do it; for in speaking of 
counterfeits they confine them to the emissions sub- 
sequent to January 1777. If the same emissions were 
intended by the third clause, why did»they use a dif- 
ferent language? 

I can never admit the propriety of a constructive 
exposition of a Statute, where the word^ are free from 
ambiguity; it is seldom a safe guide, and can never 
be tolerated, but when there is no other mode of 
reaching the intention of the Legislature. For a judge 
to say, that only some of the bills of credit emitted by 
Congress shall be a tender as at common law, when 
the Legislature have declared that all shall, seems to 
be taking an unwarrantable liberty with the law. 

The strongest reasons present themselves to my 
mind against such a construction. For why should f 287] 
the Legislature discriminate between bills emitted on 
the 28th, and those emitted on the 30th oi January^ 
In May J the depreciation of both were equal ; it was 
not more wicked to compel the creditor to receive 
the one than the other. Policy no more required this 
extraordinary interference in favour of the prior than 
of the subsequent emissions. But it would be still 
more wonderful to discriminate between continental 
and state bills; to afford what was considered as a 
protection to the former, whilst it was withdrawn from 
the latter. This would be to presume a very unna* 
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1796. ^u^l preference in the Legislature to continental over 
their own money. In short, if the distinction con- 



WAun tended for is to be supported, it will be incumbent 
V* upon the appellees' counsel to adduce strong and irre- 
sistible reasons for it. 

jRandolphf on the same side. 

I beg leave to observe in addition to what has been 
said, that I shall question the power of a Vir^nia 
Court to enforce the penal laws of Pennsylvania or 
of any other State. I admit, that in civil cases, the 
Courts of one country will execute the judgments, or 
legislative acts ol another ; but the law in question is 
highly penal ; and is besides so far locals that it only 
prevents the right of recovery in the Courts of that 
State^ but does not abolish the debt. The principle 
which is stated in the case of James v. AUen^ \ Dallas? s 
Rep. 18ft, applies with double force to the present ; 
which depends upon the penal laws of a foreign coun- 
try. 

^ I shall also insist, that if the third section of the Act 
of Ja;i2/ary 1777, comprehends continental biUs^ the 
requisites of the Act as to making the tender, were 
not complied with by Copper. The debt in question 
was due to three persons, not associated together as 
partners in trade, but as joint tenants. The words of 
the law are, ^^ if any person or persons shall refuse,^' 
from which I understand, that to produce a forfeiture, 
. the tender should have been made to all three, since if 
any one had received the money, it would have avoid- 
ed the forfeiture ; and because one refused, are the 
whole to lose the rights which belonged to them ? 

In some cases, the act of onet, is (by a fiction) pre- 
sumed to be the act of others, though not concerned 
directly or indirectly in it ; but this never happens, 
where such a fiction is necessary for the enforcing of 
a penalty. 

But at all events, the part of /. Warder only (to 
whom the tender was made) was forfeited, for it is 
[ S88 ] laid down in Co. Litt. 186, that a forfeiture by one 
joint tenant extends ouly to his own interest. 
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Lee^ for the appellee. 1796, 

This debt was contracted in Pennsylvaniaj and .««««..,^ 
therefore, if it hath been discharged by the laws of w^cee 
that State, it can never be recovered in this. Bro. C. C j^beli. 
376. The case of James v. Allen does not oppose 
this doctrine. It is in no respect analogous; the in- 
solvent law of New Jersey did not extinguish or dis* 
charge the demand of the plaintiff; the debt still re- 
mained, and followed the person of the defendant, 
although that person had been discharged from impri- 
sonment. It was therefore no bar to an action for a 
claim yet existing in another State. In this case, if I 
should be correct in the construction of the Pennsyl- 
vania laws, the debt itself was absolutely discharged. 
It is also to be remarked, that in the case of James v. 
AUen^ the jurisdiction of Pennsylvania had attached 
upon Allen before his discharge, m New Jersey. Be- 
sides, by the agreement made in this cause, the judg- 
ment of the Court is to be founded upon the laws of 
that State. The words of the Act " diat the creditor 
should be for ever barred from suing in a^y Court of 
that State,^' were tautologous; for if the debt was dis- 
charged and forfeited by the tender and refusal, no 
action could have been maintained. 

I come now to the construction of those laws which 
must decide this question. The ground-work of the 
argument for the appellants is, that no discrimination 
between the prior and subsequent emissions of Con- 
gress, or between continental and State bills was in- 
tended. This is mere conjecture, unwarranted, as I 
conceive, by any thing growing out of the laws them- 
selves. To discriminate between the different kinds 
of paper money was usual in all the States. That the 
Legislatures had such a power is not questioned ; and 
if they exercised it, it is immaterial what were the 
motives which led to it. There were two modes of 
raising money in the United States^ viz. by emissions 
and by loans. It was reasonable to expect, that when 
redemption should take place, it would be regulated 
by the value of the money when it was emitted. This 
has actually been practised by Congress as to loan 
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1796. office certificates ; and if this rule was a just one in the 
re-payment of money borrowed from individuals, it 



Waboer was equally so as to money paid by the United States 
Amll ^^ individuals, for articles furnished or services per- 
formed to the public. I premise this, for the purpose 
of shewing, that in the contemplation of men, the dif- 
ferent periods at which emissions were made, was im- 
[f S89 1 portant ; and it furnishes a strong reason for the dis- 
crimination, which I contend upon the just construc- 
tion of the Act of January 1777» was intended between 
the emissions of continental bills prior to that time, 
and such as might afterwards be made. 

The Legislature in this very law discriminate be- 
tween the different sorts of their own paper money j 
for the third section does not include aU the State mo- 
ney which was then current. At this time the differ- 
ent States entertained considerable jealousies with re- 
spect to Congress, and it was hardly to be expected, 
that they would be so forward in passing laws to sup- 
port their money, as to furnish it with these extraordi- 
narv aids before it was created. 

It is contended, that the third section of this law 
does not /^omfrehend continental bills. The Court 
will consider the whole law together, without regard- 
ing the mode in which the entire subject is subdivid- 
ed into sections. The preamble declares the great 
necessity there was for making continental and State 
bills a tender in all payments, and that they should be 
alike taken in discharge of .debts. In pointing out the 
means of producing this likeness^ the subject is ar- 
ranged into different sections ; but surely this can- 
not change, or affect the spirit ai^d intention of the 
law. *« Said bills,'' in the third section, must refer 
to the bills which had before been mentioned, and de- 
clared a legal tender ; and those were continental as 
well as State. 

The Act of March 1777 does not in any part of it 
relate to that of January 1777; the sixth section refers 
to the 200,000/., and to no other State money, and as 
it is admitted, that this clause speaks only of a tender 
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atcothmon law, the Legislature again discriminate be- 1796. 
tween the different kinds of their awn money. . 

Thus the laws stood at the time the Act of May wahbib 
1778 was passf d ; at this period, there .were emissions ^^^^^^ 
of continental bills in circulation, which had been 
made since January 1777, and which of course, hav- 
ing not been noticed in that law, required the aid of 
the Legislature to make them a tender ; for this pur- 
pose only could the third section of that law have been 
intended. 

It is contended that this law virtually repeals the third 
section of the Act of January 1777. Upon what rule 
of law is this argument founded ? I have always sup- 
posed, that if, there be two affirmative Statutes, be- 
tween which there is no collision, that the one does 
not repeal the bther. A constructive repeal is never 
to be admitted, if, by a fair interpretation of both Sta- 
tutes, they may consist together, and both be rendered 
effectual. Now, there is no inconsistency in confin* 
ing the operation of the last law to emissions subse- p S90 J 
guent to January 1777, and the Jirst to emissions prior 
to that period. " All the bills of credit,^' in the third 
section, will then mean, all such as have not been be* 
fore provided for by the Legislature. Or if these 
words be so broad that they must include the emis- 
sions prior to January^ there may be another construc- 
tion given to them, without forcing us upon the dan- 
gerous experiment (for such it must always be unless 
warranted by absolute necessity,) of repealing laws by 
implication. It was doubtful whether continental bills 
of credit were a tender at common law, unless declar- 
ed to be so by an express Statute. A declaration of 
this sort was even thought necessary as to the 
200,000/. of State bills. Now, though the Act of Jan- 
uary 1777 had made a tender and refusal under cer- 
tain restrictions a forfeiture of the debt, yet it might 
have been doubted, whether this had made continen- 
tal bills of prior emissions^ a tender at common law. 
The intention therefore of the third section of the Act of 

May 1778, if it refers to all the emissions of coatinen* 
Vol. II.— S B 
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1796. tal bills, might have been to make the whole of them 
a tender at common law. 



wardkr All the reasoning on the other side, to prove that 
amii. ^^® Legislature could not have intended a discrimina- 
tion between the different emissions of continental 
bills, is answered by the laws themselves ; for it must 
be admitted, that a tender and refusal of the State mo- 
ney, emitted by resolves of the late Assemblies, and 
on loan, prior to February 1777, produced a forfeiture 
of the debt, which was not the case with the emission 
oi March 1777, and if so, what reason can be urged 
against a similar discrimination between continental 
bills ? 

On the other hand, if the Act of May 1778 repeals 
the third section of the Act of January 1777, great in- 
justice would follow. It would operate as an ex post 
facto law, as to those, who, after January 1777, may 
have sold their estates on credit, under an expectation 
of being able with the money to discharge the debt 
they owed. 

The case of Johnson v. Hocker^ iDaUas^s Hep. 406, 
decided in the Supreme Court of Pennsylvania^ is de- 
cisive upon this point, and will be regarded by this 
Court as an authority entitled to its respect ; I will not 
say it is binding upon this Court But since we are 
discussing a question which grows out of Pennsyhxi- 
nia Statutes, and it is admitted that if this very case 
had been decided in that Court, it would have bound 
this, a decision of a similar question in that Court will 
be adopted here, unless it be obviously wrong. Much 

f S91 3 niore will it be adhered to, when the single question 
is, the construction of laws attended with considerable 
ambiguity. Extraneous circumstances are often call- 
ed in to aid the interpretation of a doubtful Statute, 
and the lights drawn from thence must have been 
more clear to a Pennsylvania Court, than they can be 
to the Courts of any other State. Having said thus 
much for the decision, which is complete upon the 
very point in discussion, I have only to add, that this 
book is considered as authority in the Pennsylvania 
Courts, and as such will be respected in this Court. 



V. 

Abbll. 
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It is contended, that this Court will not execute the 1796. 
penal laws of other States ; be it so. But there is a .„..««_. 
wide difference between an action instituted to enforce warber 
a penalty, and a defence which goes to avoid the pay- 
ment of a debtf extinguished by the operation of exist* 
ing laws. 

It is said, that the tender ought to have been made 
to all the obligees. When the Legislature speak of a 
tender properly made^ they use a technical term, which 
for its explanation must be referred to the common 
law ; the consequences only are statutary. Now we 
all know, that at common law, a tender to one of three 
joint obligees is sufficient, and a refusal by one, sus- 
pends the interest as to all. 

It is admitted by Mr. Randolph, that a tender to one 
would be a discharge as to the interest of that one ; if 
so, all must be discharged, because that one could not 
join in the action if his interest were gone, and it is clear, 
that the other two could not maintain the action whilst 
the other was alive. In cases of joint debts or duties, 
the act of one is the act of all ; payment to one is pay- 
ment to all, and so too is the refusal of one, the refusal 
of all. 

Randolph. — I shall consider this question under 
three heads. 

1. If the Act of January 1777 be penal, as I shall 
endeavour to prove it is, it ought not to be executed 
now, and here. 

2. Under the just construction of the Act of Janua^ 
ry 1777, continental bills are not comprehended in the 
third section. 

3. If comprehended, the forfeiture there contem- 
plated, is done away by the subsequent laws. 

1. The principle, that the Courts of one country 
will not execute the penal laws of another, is not de- 
nied. But it is said that the attempt made by the de- 
fendant is not to enforce a penalty ^ but to avoid the 
payment of a debt discharged by force of a Statute. 
Substantially, it is the same thing. Suppose, that in- 
stead of abolishing the debt, a penalty equal to the 
same amount had been denounced, in case of tender [ S9S ]] 
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1796. and refusal. What difference would there be between 
i__. an attempt to enforce this penalty, and a defence, 
WABBsm which claims the benefit of a forfeiture of the whole 
Am. ^^^^- In both cases there is a penalty ; in both the 
Court is called upon to give it effect. Suppose the 
punishment denounced upon the refusing creditor had 
been attainder or outlawry ; would this Court have 
sustained such a plea in bar of Warder^ s suit? It sure- 
ly would not. 

This is a personal action, and in its nature transitory; 
it is not fixed to the soil of Pennsylvania^ but may be 
sued for any where. Suppose the creditors and debtors 
had been citizens of Virginia^ and being in PennsyU 
vaniaj the tender and refusal had there taken place*. 
It is clear that it could not have been pleaded as a bar 
to this suit, although Mr. Lee^s argument would lead 
to a different conclusion. I admit, that Warder^ s re- 
medy was gone in a Pennsylvania Court, but his r^ht 
was not extinguished ; for if it were, why does mis 
Act give the debtor a remedy to recover his bond from 
the creditor ? It could be for no other reason, than 
because the Legislature supposed there remained a 
latent right which might be asserted in some other 
country. If I am correct in this, the case of James v. 
AUen^ (so far as that, or any other decision of a Perm- 
sylvania Court can be considered as authority here,) 
IS in point. 

It is contended, that the clause of the law which 
ousts the right to sue in the Courts of Pennsylvania 
was tautologous. If so, there is nothing else in the 
law which would give to a tender and refusal any other 
effect than a tender at common law. The agreement 
made at the trial of this cause refers not only to the 
Pennsylvania Acts of Assembly, but leaves the case 
open to the operation of general law. 

The case o{ Johnson v. Hooker \& considered as con- 
clusive. As authority, I deny it. It is the decision 
of a Court, which, though supreme in name, is but 
subordinate in fact. The judgments of that Court were 
subject to revision in a Superior Court, and this veiy 
case may have been reversed for any thing that we 
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know to the contrary ; for the decision was made in 1796. 
1789, and there are no reports of cases in the High 



Court of Errors and Appeals since the year 1788* waudxr 
Neither can I agree, that that Court had more lights, ^rkh. 
or was from its situation more competent to decide 
upon the construction of a Permsyfvama Statute, than 
this, or any other Court of equal ability would be. 

I come 2dly, to the construction of the Act of Jan- 
uary 1777. The second section of the law does no more 
than establish the currency of the continental bills. Itis [ S93 3 
contended, that the third section is connected with, and 
operates upon the second. That two distinct sections 
of a Statute, which is to be liberally construed, may 
be connected and melted together, I do not deny. 
But it is otherwise in laws which impost penalties and 
forfeitures. Suppose, that instead of the forfeiture 
spokeivof in the third section, it had been fine and im- 
prisonment; would not the Court have been tied down 
to a strict construction ? And would it have been 
proper to go out of one section into another, for the 
purpose of hunting after penalties ? 

The 3d section begins by declaring, " that State 
bills shall be considered as a legal tender, and shall be 
received in payment of debts according to the sum 
specified in said billsP What bills ? Why surely 
State bills^ because the value of continental bills had 
been fixed by the second section. When the law goes 
on to speak of a refusal of saidbills^ it must necessarily 
apply to State billsy which were clearly meant before, 
and were alluded to in the same clause. 

For this discrimination, (which I think was intend- 
ed,) a sufficient reason may be assigned. The State 
bills had been issued under the regal government j and 
fortified by taxes for their redemption ; this was not 
the case with the continental money. The superior 
value of the State money was afterwards acknow- 
ledged by the Legisllature, when they passed a law to 
prevent that money from being locked up, and pre- 
served on account of its supposed value over other 
State money. 

But if the third section does extend to continental 
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1796. bills, I insist, that the requisites of the law have not 
. been complied with. I object that the tender was made 



Wa«9ib to one of the obligees only ; it is answered, diat at 
Anu. common law, a tender to one is a tender to all, and 
that so it must be under this Statute. 

I admit thB principle, if the bond be in the posses- 
sion of the obligee to whom the tender is made ; but 
I deny the conclusion, even if this fact appeared. 
Where a tender and refusal is to produce a forfeiture 
of the debt, the act of one is not binding upon all. If 
It be, I am at a loss to understand the meaning of the 
words " person or persons'' connected with what fol- 
lows, «* that he, she, or they, shall be barred from su- 
ing,'* &c. I admit that payment to one, would be 
payment to aU^ for that would be a satisfaction of the 
debt ; payment could not be made to all. But where 
a forfeiture was to be the consequence of a refusal, the 
tender ought to have been made to all, because if one 
refused, another might not, and thereby the forfeiture 
[] S94 ] might have been saved. It is ^id, that if one be bar- 
red, the others cannot sue. This is not admitted. If 
one obligee be outlawed or attainted, the others may 
sue. 

The next law which I shall consider is, that which 
passed on the 23d of March 1778, page 115 of the 
Petfnsylvania laws, and which, though not stated in 
the pleadings, may be referred to under the agree- 
ment. At this time, there were three sorts of State 
money current in JPennsyhania: 1st. the emissions by 
resolves of the late Assemblies, during the proprieta- 
ry government ; 2d, emissions on loans by the Act of 
Assembly of the 26th of February 1773, which was 
also during the former government ; and 3dly, the 
emission of the 20th dl March 1777. 

The two first classes are called in by the law under 
consideration, and are to be exchanged for the emis- 
sions of the third class. Of course, there was no State 
money remaining in circulation except the 200,000/., 
and none which could be tendered under the Act of 
January 1777. Would it not be wonderful then, that 
the Legislature should leave the continental bills un- 



Abeix. 
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der the operation of the Act of January 1777, strength- 1796. 
ened and supported by forfeitures, and permit their •^.^..^ 
own to languish under the less efficient qualities of a wabdsb 
tender at common law ? The Legislature supposing, 
that continental money was assisted only by the se- 
cond section of the Act of Jarkiary 1111 y do, by the 
joint operation of this law, and that of March 1111^ 
place all the State money upon the same footing with 
the continental. And having done this, the Act of 
January 1111 , was no longer necessary, and is repeal- 
ed by that part of the law now under consideration, 
which repeals, " each and every of the Acts of General 
Assembly^ by which the State money issued by the 
legislative authority of Pennsylvania^ under the autho- 
rity of the crown of Great Britain^ or any part thereof, 
had been made current. 

3d. point. — ^But if this be not the operation of those 
laws, and if the third section of the Act of January 
1777, does refer to the second, then I contend, that the 
Act oiMay 1778, does completely repeal so much of 
it as makes a tender and refusal of any continental mo- 
ney a forfeiture of tlie debt, ^he words of the law 
are general; if a discrimination between prior and sub- 
sequent emissions had been intended, it could easily 
have been expressed. The fourth clause is a proof that 
the Legislature knew how to limit their expressions to 
posterior emissions when they wished to do so. But if, 
as I have before contended, the Act of March 1778, 
repealed that of January 1777, then we perceive a suffi- 
cient reason for the g'eneral expression used in the Act 
of May 1778. 

Roane J. — This contract having been made in [SSSl 
Pennsylvania^ without a view to a performance in any 
other State, the agreement made upon the trial of the 
cause referring to those laws, was an act of superero- 
gation, and entirely unnecessary; for it is clear, that 
the laws of that country where a contract is made must 
govern the fate of it. 

The rule which I have just mentioned is laid down 
in the case of Robinson v. Blandj 2 Burr. 1679, and is 
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1706. well explained and illustrated in Fonblanque?s excel- 
...........^ lent Treatise of Equity^ 2 vol. page 443. 

Warosb It is true, that the laws of one country, have not in 
jj^ themselves an extra territorialforce in any other ; but 
by the general assent of nations, they are always re- 
garded in contracts formed there. 

A distinction however is attempted in this case, un- 
der the idea, that this is a penal laWj and that the 
Courts of one country will never execute the penal 
laws of another. The principle is true, but inapplica- 
ble. The Law of 1777, points out a mode of discharge' 
ing debts diflferent from that which is customary ; it 
may produce an injury, but it is not therefore penaL 
The case cited from Bro. C. C 376, is in prin- 
ciple like this. Payment in depreciated paper money, 
was a penalty, (unaer this interpretation of the word,) 
in South Carolina ; beyond what existed in England; 
yet the lex lod prevailed. The only difference be- 
tween that and this case is, that in that, the loss was 
partial, in this total, but the principle is precisely the 
same. 

We are now to inquire, how the law of Pennsyha^ 
Tfjui stands upon this subject. The Act of January 
1777, in the preamble declares, " that the emissions 
of continental and State bills ought to be alike taken 
in discharge of debts,^^ &c. To effect this, it was ne- 
cessary to make them alike in all those qualitiesy which 
were any ways connected with the payment of debts. 
If received by the creditor, they were alike a discharge 
of so much of the debt. But if a tender and refusal 
of continental money was not a discharge of the debt, 
it was not alike taken with State money, because if 
State money had been tendered and refused, the debt 
would have been discharged. 

Yhe third section declares " that the State money,'' 
there described, " shall in like manner be a legal ten^ 
der, and be received in payment of all debts as afore- 
said," 8cc. Now the two descriptions of money would 
not be alike in their tenderable qualities, if the refusal 
of one discharged a debt, and the other did not. So 
that, if the words ^* said bills'' in the next sentence, do 
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* 

not refer to continental bills, yet by assigning certain [ S96 ] 
qualities to State bills, they at once attach to conti- 1796. 

nental bills, which it is declared are to be alike taken ]_ 

in discharge ofdebtSy and to be in like manner a legal warbbh 
tender. v. 

But the sixth section of the law clears the question of "^^^' 
all doubt as to the operation of the third clause, upon 
continental bills. It declares, " that where any per- 
son stands bound to pay sterling money, the creditor 
shall receive continental bills of credit, or State bills, in 
payment thereof at a particular rate, if tendered as 
aforesaid^ and on refusal thereof, shall be deemed and 
taken to be xuithin the meaning of this Act in cases of 
refusal of the bills of credit in tender as cfbresaidJ^ 
And there can be no doubt, but that the clear scope 
of the law was to assimilate continental to State bills 
in their tenderable quality. 

. The next question is, was this Act in force at the 
time the tender was made. 

It IS argued by the appellant's counsel, that the gene- 
rality of the expressions in the third section of the Act 
of May 1778, operated a virtual repeal of the Act of 
January 1777, so far as it related to a tender and re- 
fusal of continental bills, producing a forfeiture of the 
debt. It is contended, that the Legislature began then 
to acknowledge the injustice of the Act of January 
1777. Yet in March 1778, when it was equally dis- 
cemable, the Legislature only repeal the law as to 
State bills. 

Every rule of construction is opposed to the argu- 
ment of the appellant's counsel upon the operation of 
the third clause of the Act of May 1778. The Court 
will never favour the repeal of a law by implication. 
4 Bac. Ab. 638. 

If there be two affirmative Statutes upon the same 
subject, the one does not repeal the other, if both may 
consist together, and we* ought to seek for such a con- 
struction as will reconcile them together. 

The words aU the bills of credit^ must be confined 
to such as had not been before provided for consis- 
tendy with the intention of the Legislature ; and these 

Vol. II — 3 C 
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1706. were, the emissions subsequent to the 29th of Janau^ 
,.^....._ ry 1777. By this interpretation of the words, all the 

Wabdhi Is^vys are reconciled, and we avoid the necessity of an 
iipplied repeal, which, if it had been intended, we 
ought reasonably to suppose it would have been ex- 
pressed. The words, " all the bills of credit,'' m the 
qase of Johnson v. HocJeer^ were not considered as 
producing the effect which has been contended for ; 
and though I do not consider myself bound by that 
decision, yet the authority of it is entided to respect 
and fortifies my construction of the laws. 
C 297 ] Upon the whole, I think the judgment should be 
affirmed. 

Carrington J. — The only question arises out of 
the construction of the laws of Pennsylvania^ which 
must assuredly govern this contract, as it was formed 
in that State, and discharged there, if it be discharged 
at all. I have read with attention, and have consider- 
ed all the laws of that State upon this subject, and I 
entirely concur with the Judge who has preceded me, 
in the construction and operation of them. The ap- 
pellee having conformed to the Law o{ January 1777, 
he must enjoy such benefits as that law gave him, un- 
less he was deprived pf them by subsequent laws. In 
March 1778, the Legislature called in those emissions 
which had been made a legal tender by the Act of 
January 1777, and a refusal of which, was declared 
to be a forfeiture of the debt ; but they do not express- 
ly, or by implication, repeal that law, except as to 
such emissions. The Legislature so far from disco- 
vering a disposition to relax at this early period, emit- 
ted more money as late as April 1781, and declared 
it a legal tender. The first law which operated a re- 
peal of the Act o{ January 1777, passed in 1781. 

It is contended, that the Act of May 1778 virtually 
repealed it. If the two law§ may be reconciled, a 
constructive repeal is inadmissible, and that they may 
be, has been already demonstrated by the Judge who 
lias given his opinion. The case q{ Johnson v. Hocker 



OCTOBER TERM. 379 

is expressly in point, and accords entirely with my 1796. 
sentiments upon this subject. 



The operation of the Act of Janaury 1777, upon Wabde» 
this case, has been denied, under an idea, that it is areix. 
penal^ and consequently, not to be enforced by the 
Courts of this State* But the appellee in this case is 
not in pursuit of a penalty, and does not ask the aid of 
the Court to enforce it. He protects himself {vom the 
claim of the appellants, by pleading a discharge by 
the laws of another State having competent power 
over the subject. I confess that the opinion of Judge 
^iShippen^ in the case oV James v. Allen^ appears an ex- 
traordinary one to me ; I cannot discover, how the de- 
mand in that case could be considered as local. The 
judgment in New Jersey did, in my mind, completely 
extinguish the original claim ; for suppose the debt 
had been due by bond, the bond would of course have 
been filed in the cause, and though an action of debt 
might have been maintained upon the judgment yet 
surely it could not have been upon the original debt; 
which was merged in the judgment. 

As a payment to one is a payment to all the joint 
obligees, so it is clear, that a tender to one is a tender 
to all ; for if this were not the case, it would be almost [ S98 ] 
impossible to make a valid tender, where there were 
many obligees. ' * 

As to the hardships of this case, we have nothing 
to do with it. The State has got two thirds of the mo- 
ney, and it would be equally hard, if not more so uporf 
the debtor, if he were now obliged to pay the whole 
again. 

The President.—- Though very much indispos- 
ed, I will endeavour to state the grounds of the opi- 
nion which I am to give. The question is, whether 
the tender and refusal in the present case, produced a 
forfeiture of the debt according to the laws of P^wi- 
sylvania^ or whether it operated only as a tender at 
common law, to stop the interest until again demanded. 

But before I consider the case upon its merits, I will 
endeavour to clear it of some preliminary objections 
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1796. made by the counsel. The first was, that the Act of 

January 1777> should not be regarded by us, because 

wardm it is penal, so far as it relates to the tender and for- 
nix, feiture. 

It seems to be admitted on all hands, that in cases 
of contracts, the laws of a foreign country where the 
contract was made, must govern. The same princi- 
ple applies, though with no greater force, to the diffe- 
ent States of America ; for though they form a confe- 
derated government, yet the several States retain their 
individual sovereignties, and, with respect to their mu* 
nicipal laws, are to each other "foreign. 

But this is called a |)enal law. It may deserve very 
hard names, but it cannot be called penal. It is not 
for us to justify the morality of the law, but to under- 
stand clearly the legislative will and to execute it. If 
the law had subjected the creditor to a penalty for his 
refusing to receive the money, and the debtorwere now 
prosecuting him to recover it^ the principle contended 
for, which I admit to be correct, would then apply. 
But it is the creditor who sues, and the defendant pleads 
a discharge of the debt which is the foundation of the 
action, under the laws of that country, where the con- 
tract was made. It is no more penal, than the Act of 
Limitations, the Bankrupt Laws, or the like. The de- 
oi^on in the case of Johnson v. HocJeer is upon the 
very point, and is complete. Being however a single 
case, and subject to revision, it has not the authority of 
SI determination of the supreme judiciary of that State, 
and would not perhaps be considered even there as 
absolutely binding ; but it may with propriety be re- 
ferred to for illustration, and as such, is entitled to the 
respect of this Court. 
[ £99 ] Upon the merits. The first objection made by the 
appellant's counsel is, that the third section of the 
Act oi January 1777, must be confined to state bills 
only; that the words ^^ said bills'' refer to them as 
Ihe next antecedent. However this may be according 
to the strict rules of grammatical construction, it is 
not the correct rule of interpreting a Statute. To get 
at %Q meaning of the Legislature, we are not confined 
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Arkli. 
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to the order of the sentences, but must take into view 1796. 
the whole law. The Legislature have said enough _._^ 
to shew that their intention was to place continental wardxr 
and State bills upon the same ground. The second 
section makes the former current, and receivable in 
payments and discharge of debts. The third declares, 
that State bills shall in like manner be a legal tender, 
and be received in payment. Then follows the effect 
of a tender and refusal, and the words, " any of the 
said bills^' comprehends each class before mentioned^ 
and cannot be confined to any one of them. It is to 
be remarked, that in the thirteenth and fourteenth 
sections of the same law, the former of which declares 
the penalties for refusing, and the latter for counter- 
feiting the money, the same expression (" any of the 
said bills'') is used. Although the subject is divided 
into sections, I have no doubt but that the spirit, as 
well as the just exposition of the words of the law, 
comprehends continental as well as State bills, in the 
clause which respects the forfeiture. The reason for 
dividing the subject into sections, is obvious; the 
second dtscxiht^ at what rate continental dollars A\o\x\d 
be estimated in shillings and pence^ which was not 
necessary as to State bUls. 

We are next to inquire, if this law be repealed ex- 
pressly, or by implication ? The Act oi March 1777, 
directs an emission of 200,000/., and declares it a 
legal tender. It was of course, a tender only at com- 
mon law. The tenth section of this law decKires, 
"that all bills emitted before the lstof«/£//y, 1759, 
shall not pass in payment of any debt or demand, ex- 
cept for taxes, Sec.'' but not a word is said respecting 
continental bills ; yet it was contended at the bar, that 
the words all bills operates a repeal of the Act of t/a- 
nuary. The rule is, that where there are two affirm- 
ative Statutes, if they do not conflict with each other, 
the latter does not repeal the former. Repeals by im- 
plication are never favoured by Courts. What^er 
apparent inconsistencies may appear in the declara- 
tions of the legislative will, yet it is not decent to pre- 
sume that they would change their mind upon the 
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1796. subject, without saying so in express terms. But if 
_._«. the two laws are absolutely in opjxjsition to each other, 
r 300 T ^^^^* since the latter will prevail, the former must of 
Wardke necessity, be considered as being altered. If how- 
'^. ever there be different subjects for the two laws to 
' operate upon, there is no inconsistency, and conse- 
quently no necessity for presuming an appeal. Now 
apply these principles to the present case. Continental 
and State bills were the subject of the first law ; that 
law may still subsist in all its force as to the former, 
without in the least conflicting with the Act oH March 
miy which is confined to State bills. , The same 
observations apply to the Act oi March 1778; it ap- 
plies to state bills altogether, and was intended to de- 
stroy the preference, which the regal money had 
obtained over that emitted by the State. In the same 
manner is the Act of May 1778 to be interpreted, 
which speaks expressly of continental bills. There 
were emissions prior, and others subsequent^ to Ja- 
nuary 1777. The former were provided for by that 
Act ; the latter were not. This law then may with 
propriety, and with great reason be applied to the sub- 
sequent emissions, by which the necessity of an im* 
plied repeal of the first law is avoided. 

But it is contended, that if the Act of January 
1777, was in force in March 1780, the tender was 
not made conformably with the requisites of that law; 
that it ought to have been made to all the obligees. 
As a payment to one is a payment to all, it as cer- 
tainly follows, that a tender to one is a tender to all. 
So a release by one, binds the whole. There were 
four days of grace allowed, in which time the obligee, 
to whom the tender was made, might have consulted 
with the others. 

Upon the whole, I concur with the rest of the Court, 
that the debt in question was discharged by the ten- 
der and refusal, and therefore, 

• l*he judgment must be affirmed. 
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1796. 



Young v. Skipwith. 



A decree, directing the surveyor to make partition of a tract Young 
of land, and to make report, is not final, and cannot be skipwith. 
appealed from. 

This was an appeal from a decree of the High 
Court of Chancery, wherein the appellee was plaintiff. 
The suit was brought for a specific execution of an 
agreement whereby the defendant was to purchase a [| 301 ] 
tract of land on the joint account of himself and the 
plaintiff; the prayer of the bill was for a partition of the 
land according to certain boundaries a^eed upon by 
the parties, and for a conveyance. The Court of 
Chancery decreed in favour of the plaintiff^ and di- 
rected the surveyor of the County to run a line of dir 
vision, and to report the quantity of land on each side 
thereof* 

After a very lengthy argument in this Court upon 
the merits of the case, the Court dismissed the ap- 
peal, as being prematurely prayed before the final de- 
cree, and remanded the cause to the Court of Chan- 
cery.(l) ^ 

(1) Alexander's hdra v. Cofeman, et ux. 6 Munf. 340. Grymes v. Pendle' 
ton, Gail. 54. Templeman ▼. Steptoe, 1 Munf. 368. 
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- BooTH^s executors v. Armstron^g, 

« 

Booniii The defendant pleaded a spiscial pfene aiministravU, uid 
executors ^^ {|^ y^^jj^ n^^ hqp {^j^^ jmj gpods, &c. except to a eer- 

ABMRBOiie* tain value, which were not sufficient to satisnr the judg- 
ments mentioned in the plea. Replication, that the de- 
fendant hath and had, &c. goods, &c. more Hum st^gicieni 
to satisfy the said judgments, whereof he could have saHs- 
fied ike plaintiff. Verdict '^ for the ^bt in the declaration 
mentioned.'' This is insufficient : the verdict ought to 
have found that the defendant had eoods, &c. more than 
w^fiidtni to satisfy the judgments, wherepf he could have 
satisfied the plaintiff, or the value of the assets, if they were 
not sufficient. 

This was an appeal from a judgment of the Dis- 
trict Court of fFinchester. It was an action of debt, 
brought by the appellee, upon a bond given by the 
testator. Plea, setting forth sundry judgments ob- 
tained against the defendant, and " that he hath fully 
administered all the goods of the testator which had 
come to his hands to be administered, and that he 
hath not, nor had, &c. any goods, &c. except the va- 
lue of 133/. 3^. 3(/. which are not sufficient to satisfy 
the said judgments, &c. Replication, " that the de- 
fendant hath, and on the day of commencing this suit 
had divers goods, &c. more than sufficient to satisfy 
the said judgments in the said plea mentioned, where- 
of he could have satisfied 'the plaintiff for his debt 
aforesaid.^' 

The verdict was in the following words, viz. we of 
the jury find for the plaintiff the debt in the declara- 
tion mentioned, and one penny damages. Judgment 
de bonis testatoris^ &c. &c. si nan; the costs de bonis 
propriis. 

Wickhamy for the appellant. 

It is clear law, that upon a special or general j&/(m^ 
administravitj it is necessary that the jury, if they find 
for the plaintiff, should ascertain the amount of the 
assets. This verdict finds only that the truth of the 
issue is with the plaintiff, but it does not ascertain the 
value of the assets unadministered. 
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Marshall^ for the appellee. f 803 3 

I shall not controvert the doctrine stated by Mr. 1796 
Wxckham^ with this qualification, that if the jury . 

find assets sufficient to satisfy the debt, they need not booth's 
find the precise amount of the assets. The reason executors 
of the rule is obvious, and will warrant this limitation armstboot. 
of it. Now, in this case, the plaintiflF having replied 
assets sufficient to satisfy the judgnKents mentioned in 
the plea, as well as the debt in question, and the jury 
having found the whole issue for the plaintiff, they 
have in fact found, that the defendant had assets suffi- 
cient in his hands. It was therefore unnecessary to 
ascertain the exact amount of the assets. The verdict 
is substantially right, and the Court will mould it into 
form. 

fVickham. — I do not think that the Court can, with 
the most liberal disposition to support this verdict, 
consider it a special finding, responsive to the issue ; 
for if the defendant had but one penny more than suffi- 
cient to satisfy the judgments, it falsified the plea; 
and therefore it was mcumbent upon the jury to find 
the issue in favour of the plaintiff. But it is agreed, 
that the plaintiff ought not to have a judgment for the 
whole debt, unless the Court can be satisfied that 
there are assets sufficient to pay it. 

The Court was of opinion, that the verdict ought 
to be set aside *' as being uncertain and insufficient in 
not finding on the issue, that the appellant had goods 
and chattels, which were of the decedent at the time 
of his death, in his hands, to be administered, more 
than sufficient to satisfy the judgments in the appel- 
lant's plea set forth, whereof^^ he could have satisfied 
the Appellee's demand, or the value of the said goods 
and chattels, if not sufficient to satisfy the said de- 
mand.'^ 

Judgment reversed, verdict set aside, and the cause 
remanded.(l) 
— '■ ' " ■ " ■■ ' ' I . ■ I ■ , 

(1) Rogert* Adm, t. CharuUer^t Adm. 3 Munf. 66. Eppw^ Adm. ▼* SmUh, 
Aam, 4 Muof. 466. 

ToL. 11.—^ D 
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THE PRINCIPAL MATTERS. 



ABANDONMENT. 

I. Legal rights, once vested, must be legally 
divested ; (>at equitable rights may be lost 
bjr abandonment. Picket v. DvwdaU, 106 

ACTIONS. 

1. See CoTEifAHT, 1. Assignment, 2, S, 4. 

S. Ifidebitatus assumpiit will lie against a 
SherifTfor money received by himself, or 
bis Deputy, under an execution; but the 
declaration ought to be so far special, as to 
distinguish the demand from one against 
him in his private capacity. Overton et 
lix, V. Hudson, - - . - 172 

ACTS OF ASSEMBLY. 

1. The Act oiJVovember, 1781, c. 32, esta- 
blishing a scale of depreciation, does not 
extend to contracts mtkdfi antecedent to the 
1st of JbntMry, 1777. iVaUlens. Payne , 8 

S. See DspRBciATioir, 2. Desd, 1. Land, I. 
NoTHERN Neck, 5. Laws. 

5. The Act of 178.'», c 47, relates merely to 
the unappropriated lands within the JVbr- 
them Jyech, and therefore it does not au- 
thorise the granting of lands for which war- 
rants were issued bv the Proprietor, al- 
though they were liable to forfeiture by 
the rules of the office, unless the Proprie- 
tor had shown an intention to take advan- 
tage of the forfeiture. Such titles were 
eonfii-med by the Act of 1786, c. 3. But 
this law does not authorise the Register to 
make grants in cases where warrants had 
been previously issued' by lord Fairfax to 
other persons. Johnson y.BuJington,i\6, 

AGREEMENT. 

1. \n agreement was made to sell land, du- 
ring the existence of paper money, part of 



the money to be paid in June 1780. wfaea 
a conveyance was to be made, and the re- 
sidue in twelve months thereafter. The 
money was not paid, or tendered at the da^, 
nor was a conveyance made. Upon a bill 
by the vendee for a specific performance^ 
he was, under the circumstances of the 
case, decreed a conveyance, apon his pay- 
ing the value of the land at the time oftne 
contract, instead of the value o/ thepur^ 
chase money agreed upon, accordine to the 
scale of depreciation. White v. Meinson, 

94 

APPEAL, WRIT OP ERROR, AND SU* 
PERSEDEAS. 

1. See EviDENGR, 3. Phactici, 2. 

2. Upon an application for leave to build a 
mill, it should appear to the appellate 
Court by the record, that the party whose 
property is sought to be condemned, had 
ten days previous notice of the motion for 
a writ of ad qiiod damnum. This might 
be dispensed with, if the record shews that 
the proprietor appeared and contested the 
application, t/^on the merits; a general ap- 
pearance will not be sufficient. Bernard 
V. Brewer, 76 

3. The Clerk havin^ntered up a judgment 
by nil dicit,\u theDistrict Court, in debton 
a bond for the payment of tobacco, without 
noticing a memorandum indorsed on the 
bond, this Court considered the mistake to 
be merely clerical and amendable upon 
motion, at a subsequent Term. Bat the 
injured party may, if he please, proeeedby 
writ of error coram voMf / although this 
latter case, he is not entitled to costs. Oor^ 
don v. Frazier, 130 

4. If the defendant in a writ of error coram 
vobis, plead in nuUo ett erratum, and con- 
clude to the Court, the trial most be by the 
Court. . - - ibid. 
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5 , An error in ihc Jit4gmtni of a Court ean 
neter be conecied by the same Court. 

ibid. 

6. Debt upon a bond, the penalty oT which 
was in miTent montry, with condition to 
nay so much tterlinff money. After ver- 
dict for the pUintifll; the juflgraent should 
be for the cunent money mentioned in tlie 
penal part of the bond, to be discharged 
by the sterling' money in the condition ; 
and the GouH ought to settle the rate of 
ezchangtr, which on an appeal should ap- 
pear in the recoi'd. Terrel v. Ixidfly 150 

7. If a ntpersedcM be granted t9 an order of 
an Inferior Court, giving leave to build a 
mill| the Superior Court is not confined to 
errors apparent on the face of the reeoi'd. 
Lee V. TttberviUey • - \^% 

8. A superndeao will not lie where an exe- 
cution has . irnproperly issued upon a 
twe^ve-inon/Vs botid. The iniured party 
may move to quash the execution, and the 
judgment on that motion, if erroneous, 

mar be corrected on an appeal or auper^ 
tedeat. Burwell v. »4itcfer«on, 194 

9. Qrkpre, If an appeal can be taken from 
a decrtfc dissolving an injunction -mthcoaU? 
Davenport ?. Mason^ - fiOO 

10. A decree, directing the surveyor to make 
partition of a tract of land, and to make 

• report, is not final, and cannot be appealed 
from. Young ^, Skipvith, - dOO 

ASSIGNMENT. 

1. SeeLsASBs, 2. Variance, 3. 

fi. The assignor of a bond is liable to the as- 
signee, who, after having used due dili- 
gence to recover the money from the ob- 
ligor, has failed to do so. What is dv^ 
wUgence^ is a question pi*oper for the de- 
termination of the jury. Jdackui'aex. v. 
jDaw, - . . 219 

3. The assignor of a promissory note was lia- 
ble to the assignee before the Statute of 

' Ann, in case payment was not made by the 
maker, when demanded. - ibid* 

4. The assignee of a bond, though for valu- 
able consideration and without notice, 
takes the same, subject to all the equity of 
the-obiigor against the Obligee. Norton v. 
Rose^ - - • 232 

5. /. being indebted to JIfi, afterwards ob- 
tains, by assignment, the bond of JIf to an 
equal amount. He offiTS a diseotmt, which 
J^. declines, supposing he had an equita* 

' ble objection to the pa^rraent of his bond in 
the })Ossession of S' S. assigns over that 
bond to P. for valuable eonsiileration, and 

• without notice, under all the circumstances 
of the case, the conduct of Jkf. was fiot a 
waver of bis right to discount, and he was 
at liberty to off-set the bon<I of S. against 
his bond assigned to P. Picket v. Mo)^is, 

255 



ATTORNEY. 

1. Declaration, that plaintiffa. by advice of de* 
fendant, an attorney, instituted a ani^ 
against./. & and then and there employed 
defendant to pi^osecute said suit to judg- 
ment, who In consideration thereof, under- . 
took to conduct the same to the best of his 
skill ; yet he had neglected to file. a decla- 
ration whereby, &e. StephenJt v. Whiie^ 

205 

S. It being stated that the defendant vnder^ 
took to conduct the »tdt, and mismanaged 
it, the want of a eoosideratioo is not mate- 
rial, - « - - UriiL 

BAIL. 

1. Appearance bail is not required in aetiooa 
of debt on bonds with collateral conditions; 
and in such eases, it is error to enter a 
judgment by default against the Shen/f, 
for not returning appearance baiL (JaU 
r.RuJhiy - - 181 

2. The second 9ctr( Judas against the spe- 
cial bail, issued on the Sd of April, 1771, 
returnable to the Oc^oder Term, and was 
returned non est. At June Court . the bail 
moved to suirender the principal, which 
was refused . Afterwards, at a Court held 
in Jtdy 1773, (he motion was renewed, by 
consent of parUes, when the Court allowed 
the render. The second motion being by 
consent, was properly before the Court, 
and the decision of it was correct, since 
the writ being made returnable to an ira* 
proper Term, {October instead of Jflay) 
It was merely void, and consequently the 
first motion was made in time. Sogle et 
al. V. FUzhugh, - - SIS 

BILLS OF EXCHANGE. 
See Declaratioit, 1. 

BRIBERY. 

See Irfobmation, 1. 

« 

CHANCERY. 

1. If the parties in an action at Law are. at 
liberty by the issue to go fully into the ex- 
amination of evidence, and having done se, 
a venlict is found, afler a fair trial, a Court 
of Chancery ought not to direct a new trial. 
Jiliter, if part of the evidence was sqp- 
pressed by the Court. Ambler v. Wyld^ 

S6 

2. If the plaintiff at Law, recover more thaa 
he is in conscience entitled to, and there is 
no stauflard by which a Court of Equity 
can ascertain the amount of the excess 
unrighteously recovered, that Court will 
set aside the veidict in toto^ JWSae t. 
ffooiist - - - 80 
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3. In all caseswiMre a geneVal eomroission 
issues for takiQjg depositions, upon so an- 
swer nnd rcplicHtion, in any suit in the 
High Coiirt of Chancery, the «Ruse must 
remain at rules six mouths from the time 
of filing the replication, before it is set 
down tor hearing ; unless this be dispensed 
with by consent of parties, entered on the 
record. Dalfy v. Price, - 191 

4^. See JunisDicTfow, 1. 5, 6. Appeal, 8ec. 
10. 

COMMISSION. 
See Duo, 5. 

CONSENT. 

After a decision by the Court, a motion 
may be reheard at a subsequent Term, by 
oonsent of. parties. Bo^le etal.^. FitX' 
huffh, - - - 213 

CONSIDERATION. 

1. Declaration, *' that plaintiff, by advice of 
the defendant, an attorney, instituted a suit 
against /. S. and then and there employed 
the defendant to prosecute the said suit to 
judgment ; who, in consideration thereof 
undertook to conduct the same to the best 
of his skill ; yet he had neglected to file a 
declaration, whereby, &c.*» 

It being stated that the defendant undertook 
to conduct the suit, and mismanaged it ; it 
is not competent for hiro to aver a want of 
consideration. Stephens v. fVhite, 203 

2. Though a man is not bound to do an act 
for another without a reward j yet if he 
will voluntary engage, and enter upon the 
performance of it, he is liable for misman- 
agement, - , - ihid. 

COSTS. 

1. See Appeal, &c. 3. 

2. Where the Court has a discretionary pow- 
er in awarding costs. Gordon v. Frazier, 

130 
COVENANT. 

An action of covensnt respecting real es- 
tate, will lie against executors, though not 
expressly bound. Harrison's ex. v. Samp- 
son, ... £55 

COURT. 

1. Every Court has a power to watch over 
the execution of its process, and where it 
hath been irregularly, or fraudulently ex- 
ecuteil, to quash it. Hendricks v. JDun* 
doss, - . . 54 

2. If the Court be applied to by either side 
to instruct the jury, or to nserve a point, 
or to direct a special verdict, it is error 
io Ihem to refuse. Picket v. Morris, 

255 
DAMAGES. 
I. In debt upon a bond witha collateral oon- 
' dition, the jury may assess damages be- 
yond those laid in the declaration^ if the 



penalty be sufficient to coter them. 
Payne v. Elzey, - - 143 

2. See Dbclaration, 1. 

3. The omission to lay damans In the decla. 
ration, though in an action sounding in 
damages, is cureif, after verdict, by the 
Statute of Jeofails. — Construction of that 
Statute. Stejphensv, White, 203 

DEBT. 

1. In an action of debt upon a bond with a 
collateral conditioti, the jury may assess 
damages beyond those laid in the declara- 
tion, if the penalty be sufficient to cover 
them. Pc^fhev.Elxey, - 143 

2. Debt upon a bond in the penalty of 1800^ 
Pennsjflvania currency, of the value of 
1440/. Virginia currency. The defendant 
having confessed judgment, it was enter* 
ed for tSOO/. Pennsylvania currency, of 
the value of 1440/. current money of Vir- 
Sfinia, to be discharged by the payment of 
720/. current money of Virginia, with in- 
terest, &c. The confession of judgment 
fixed the value of the money, and furnished 
the Clerk with a standard for ascertaining 
the value of the sum mentioned in the 
condition. Strode v. Head, - 149 

3. Debt upon a bond, the penalty of which 
was for current inoney, with condition to 
pay so much in sterling money. The judg- 
ment should be for the current money 
mentioned in the penal part of the bond, 
to be discharged by the sterling numey in 
the condition, and the Court ought to set- 
tle the rate of exchaoge. Terra, v. Ladd, 

15§ 
DECLARATION. 

1. A sterling debt may be sued for without 
laying the value in current money / if it be 
laid it is merely surplusage, and will not 
vitiate ; but in such case, the damages 
should be laid in sterling money ;->the 
verdict and judgment shi>uld be for «#er. 
Ung money, and the Court is to fix the 
rate of exuliMnge. Skipvdth v. Baird, 165 

2. The ontission to lay damages in the d»> 
clMralion, though in an action sounding al- 
together in damages, is cured after verdict 
by the Statute of Jeofails. Stephens v. 
fVMte, ... 203 

3. Variance between the writ and <]eclara* 
tion cannot be taken advantage of without 
craving oyer of the writ ; yet you may re- 
fer to it to amend by, without oyer, ibid. 

4. See Action, 9, Pleauiho, 3. Thoteb 
and CoNVEBsiON, 1. 

5. in actions of assumpsit, the gist of the ac- 
tion is the promise to pay, and if this be not 
averred, the omission is not cured by ver- 
dict. TVin8ton*8 ex. v. Francisco, 187 

DEED. 

1. A deed, though neither indented, nor re- 
corded, is valid between the parties, un- 



490 



INDEX. 



der the Act of 1748» tod it nffieieAt to 
paM so estate. Currie ▼. Donald, 58 

2* A derd begifiiiiiig ** This Indeiuure," iaa 
deed indented lo everjr legal purpoae, 

. i6id, 

3. Witoet^esatleatiogtliedeliverjr ofadred, 
•iiall not afkerwanb be admitted to di»- 
yrttrti it. - - - Md. 

^ Ifaderd be intended to be deliTeredas an 
escrow, it ought to be lo ataieil, iirid, 

5. The GoromiHsioii ior taking the privjr ex- 
amination of stjeme coveit roust be direet- 
e<l lo, and executed bj, those who are in 
fact Ju«ticf8 of the Pence; but ibey need 
i»0(be CO named in the comroiasiou or eer» 
tiBcMie i they will lie prttauraed lo be aueh 
DHlil the eoolrai-y oppears. Hurvey ei iix. 
V. Borden, - - . 156 

6. See Ghimt, 2, 3. 

DEMURRER TO EVIDENCE. 

Upon a demurrer to evidence, the Court 
muat presome any and every fact which 
the jury might have inferred from the evi- 
dence. But those conclusions must be 
sueh as would result from a just and rea- 
sonable construction of the whole evi- 
dence, and not from arbitrary inferences 
iStephentyi. White, - - 2O3 

DEPOSITIONS. 
See ETtDxvcB. 

DEPRECIATION. 

l.SecAcTSOVABSEJIBLT,!. AOBXXMBirT.S. 

S. The fifth section of the Act for scaling 
debts, &c. was not intended to let men 
loose from their contracts, bat to allow a 
departure from the established scale, in 
eases, where it is necessary, in order to 
meet the real contract of the parties. 
Ambler V. Wyld, - - 42 

3. Payments by a former to a subsequent 
guardian, in depreciated paper money, 
abould be accounted for at their nominal 
amount, and are not subject to the scale 
of depreciation. Walker ex, v. Walke, 

195 

4. By the appointment ot* a second guardian, 
in the room of a former one, the power 
of the former, as well as his habit of* re- 
ceiving and disbursing moneys, generally, 
on account of the wai'd, ceases; and there* 
fore, payments made by him in depreci- 
ated paper money to the subsequent 
guardian, are not subject to the scale, 

ibid. 
DETINUE. 

See Tbotja and CoHTBasioHTf 1 . 

DEVISE. 

1. A devises certain lands to bts ^n /. for 
life, remainder to his son M, and his heiri 
in trust, and for the^ use of the first and 
every other son of his said son J. who 
should sunive him, in tail male, equally 



(0 be divided i hot if bis said aoo /. should 
die without male issue, then he givea the 
said lands to his said son JW. dwrlng his 
life, with like remaimlert to bis first and 
other sons who should survive hira» in tail 
male, eqaally lo be divided $ bat if he 
ahoald die withoHt heirs male, theo in 
trust for the testator'k three grandsons, 
with like remainders to the first and e%'ery 
son of his said grandsons who should sur- 
vive them in tsil male, eqaally, &e. re- 
mainder to a^. in fee. He then desires 
that the widows of his sons and grandsons 
should be entitled to dower. 

J. took an estate for life, in possession, with 
remainder in tail male, expectant upon 
the determmation of the estate tail to h'*s 
soi'viving sons. The estate for life did not 
incorporate with the implicative branch of 
the devise, because the estates were of 
different natures ; the former being a IS" 
g€d estate, and the latter remaining an 
equitable estate not exeeated by the Sta- 
tute of Uses, for the want of male issue of 
Jamei. Roy ▼. Gamett, • 9 

S. The estate tail in /. expectant opbn the 
determination of the estate to surviving 
sons was not barred by the Act of 1776,6e- 
ing to take effect after a greater ettate, 
thanfor life or lives, - ibid. 35 

3. A man devises that so much of his lands 
should be sold as would be sufficieot to 
pay his debts. To bis wife he gives a . 
moiety of his lands remaining after his 
debts are paid, and the residoe of hvi es- 
tate, with the reversion of the land given 
to his wife, to go to his children. The ex- 
ecutor, by selling the reversion of the 
moiety given to the wife, exceeds his au- 
thority, and Equity will set uide the Bale 
upon the Bait of the children. Brock v. 
Phimp9y ... 68 

4. Devise to £. C. the testator's daaghter, 
of the interest of 4000/. government seeu- 
rities, during her life, and at her death, 
the interest of the said 4000/. to go to his 
four grand-daog^hter'b equally jaad at their ' 
decease, the piincipal and interest to be 
disposed of by them to their heirs. £. C 
released to the husband of one of the 
.graod-daugbters all the right to her inter- 
est of 1000/. of the said securities. The 
grand-daughter dying in the life-time of 
E, C.« her husband, m hersdministiwtor, 
filed a bill lo recover the said 1000& 
which was decreed accordingly. 640<M« 
V. Taylor, ex, - - r4 

DISCOUNT. 

5. being indebted to M, and afterwards 
obtftins by assignment the hood of M, 16 
an equal amount. He offers a dneoant, 
which Jlf. refuses, because be supposed 
he had an equitable objectioo against tba 
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pAyment of his bond in the possession of 
S. S. assigns over (he bond to P. for va- 
luable Of)i) aiders Cion and without notice. 
Uodcr till the circumstances of this ease, 
the eoiidtict ol* Jl/. was not considered as 
a waver of his right te discoant, and he 
- vas permilte'd to off-set the bond of 5. 
j^ainst his bond assigned to P. Picket 
v. jyjmris, - - 255 

ENTRV. 

1, An entry by horA Fairfax for a forfeiture 
was not necessary, except where a grant 
bad iK'en made to the person iucurring the 
foi ft'iture. Picket v. Dowdall, 1 1 3 

EQUITY. 
See AssieifHSST, 5. 

ERROR. 

1. See Afpsals, Ice. 

^. if judgment be improperly entered 

against a Sheriff for not &king bail, it is 

erroneous as to the original defendant, 

and he may reverse H. Buffirt v. Call, 

' 181 

ESTATE TAIL. 

1. An estate tail expectant upon the deter- 
mination of a greater estate than for life 
or lives, not barred, or affected by the ope- 
ration of the Act passed for docking en- 
tails in 1776. Roy v. Gameit, 35 

3. SeeDLviSE, 1,S. 

EVIDENCE. 

1. In an action for freedom, a former ver- 
dict which found the mother of the plain- 
tiff to be fret^, or a slave, is conclusive evi- 
dence, the defendant in this action claim- 
ing under the defendant in the former 
•lilt. Shelion v. Barhtmr, - 64 

S. See Plbaiii'^o, I . Variance, 3. 

3. Whst proof of the inability of a witness 

to attend the trial is necessary when his 

deposition, taken tie bene eise, is offered 

to be read. ColUns v. Ltnory U Co, 

75 

i. When a de|)Os!tioti is read at common law, 
or whether it was taken de bene etst, or 
in chiefi it should appear in the record, 
vpon an a|ipeal, that notice of the time 
•tmI place of taking it had been given to 
the adverse party. - ibiiL 

S. The general rule is^ that hearsay evi- 
dence is inadmissible ; but to this rule 
there are exceptkms. If it be admitted 
and excepted to, such a ease should be 
stated upon the record, as to shew that it 



came within some one of the exceptions; 
otherwise, the genera) rule will be against 
the admission. Claiborne s. Parriahf 146 

6. The testimony of a witness tending to fix 
a fraud upon himself, ought not to be re- 
garded, - - - jftirf. 

7. An entry by nn administrator in his books, 
of money paid^ver by him to the guardian, 
admitted hs evidence against the guardian, 
uader all the circumstances of the case, 
the administrator being dead, and hisband- 
wiiting proved. Brown v. Srvwn^ 151 

8. A letter stating that the writer had heard 
of a slanderous report, is good evidence to 
prove the circulation of the report^ and may 
be read for that purpose, the hand-writioff 
of the person being proved. But it woula 
be inadmissible to prove that the defendant 
had propagated the report. Schwartz v. 
Thomas^ - - - 167 

9. Upon the plea of " no stich record," if the 
record be of the same Court, a copy of it 
ought not to be given in evidence, bnt the 
original ought ta be produced for inspec- 
tion. Burke's ex. v. TVegg*s ex, 215 

10. A grunt admitted as evidence, though it 
wanted many of the formal partsof a deed. 
Lee V. Tapscott, - - 276 

11. Therule that the best evidence which the 
nature of the case admits of, ought to be 
produced, though generally true, is, in 
some oases, inapplicable as it respects titles 
to lands in this country. A copy of a pa- 
tent, either from the records of the Regis- 
tele's OfSce, or of a County Court, is as 
good evidence of title as the origmal would 
be. - - - ibid, 

12. The copy of a patent, signed, " Samuel 
Mathews, ff'iUiam Claiborne,** dated 
1658, and recorded in a County Court, to- 
gether with an assignment of it, (which as- 
signment was acknow ledge d and admitted 
to record,' but it did not appear that the 
patent was proved or acknowletlged,) ad- 
mitted aa evidence of title, though it did 
not appear that the patent was. signed by 
Mathews, as Crovemor, - ibid, 

13. A private survey may be admitted as evi- 
dence of boundary between those who 
were parties to it, or who claim under 
them ; but not a» to strangers, ibid. 

14. illegal or improper evidence, however 
unimportant to the cause, should never be 
confided to the jury, - ibid. 

15. The recording of a paper which is not re- 
quired by law to be recorded, especially 
if no notice be given to third persons whose 
interests may be affected, can never be 
binding upon them, nor chai^ them even 
with implied notice. - ibid, 

EXECUTIOX. 

1. Judgment in the County Court of F, 
where the defendant resided ; a capias ad 
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ioHifiicUndum CMinot be itioed to the 
Sberiffoftheeounty of if., ud be there 
terved, the detendnot happening lo be 
found in that eoootry when the writ was 
aenred, hot it not appearing; that he had 
removed hit property out of the ooanty 
of F. Brydie ▼. Langham, - 78 
^ See FoBTiicoiinie Bohd, 2, 3, 4, 5. 

EXECUTORS. 

1. See SLATsa, 1, 3, 3. Verdtct, 3. 

S. A man deviaes that as moeh of his land 
should be sold as would be 'Sufficient to 
' pay his debts ; to his wife he j;tTe8 a moie- 
ty of his lands remaining afier fda debtt 
are paid, and the residue of his estate, with 
the reversion of the land given to his wife, 
to go to his children. The executors oueht 
not to sell the reverHon of the moiety de« 
vised to the wife : if they do, a Court of 
Equity will set it aside upon the applica- 
tion of the children. Brock y. PfdUpa, 68 

9. Kn action of covenant respecting real es- 
tate, will lie against exrcotoi-s, though not 
apecially bound. Biirrison*8 ex. v. Samp- 
eon, - - 155 

4. In debt upon a judgment rendered against 
an executor upon tnotions, the declaration 
loggested a devastavit of assets, which 
eame to the executor's hands after the 
judgment. ^The executor is not precluded 
from pleading a special plene adndmetra* 
vit, and from supporting it by proot\ Ruf- 

Jin V. Pendleton et, al. - 184 

FAIRFAX (Lord.) 
See NoBTHKRir Nvcx. 

FOREIGN LAWS. 

For the laws of foreign countries, the de- 
onions of their Courts and contracts made 
there, see Laws. 

FOREIGN MONEY. 

See MoHKT. 

FORTHCOMING BOND. 
See RePLBYT Bovd, 1. 

1. A forth-coming bond should be made 

Sayable to the creditor, and not to the 
heriff ; — the amount of ^he execution 
ought to be recited, and the condition 
should be to deliver the property at the 
time and place of sale, and not "when de- 
manekd, Boronman v. Chinn, 189 

2. If the bond be defective in any of the above 
instances, or in others, the Court may , and 
ought to quash it on motion, - ibid. 

5. A faulty forth-coming bond, whilst in 
force ia a satisfaction of the Judgment, and 



a second ezeeation cannot man until it is 
ouashed. ... iMd, 

4. The coramon course ia to quash the exe- 
cution as Well as the bond, if a motion for 
that purpose be made, otherwise it ia not 
necessary, - • - - iHd. 

GRANT. 
1. SeeNoBTHBEnNxcK. Lutd. Scn«s- 

MBNT and PRB-VMPTIOV. 

8. A grant of land made in 1658, though it 
wanted the formal parts of a deetl, the 
Court considered as %alid, after such a 
length of time, and being accompauied 
with possession. Lee v. TapacoH, ^6 

3.Thisgrant was signed '*iSamue/ MathetM^ 
" W. Claiborne" and was assigned. The 
assignm'-otwuacknowledged and recorded 
in the County Court. The grant was also 
recorded. The Court eonsidered a copy 
of this paper as sufficiently authentic, 
though Mathevt is not siiled Governor, 
nor is he staled to have signed it aa such / 
and although it does not appear that the 
grant was proved or admitted to record as 
anactof the Court. - ilrid. 

GUARDIAN. 

By the appointment of a second guardian 
in the room of a former one, the power of 
the former, as well as his habit of receiv* 
ing and' disbursing moneys generally, on 
account of the ward, ceases : and therefore 
payments made by him in depreciated pa- 
per money to the subsequent guardian, are 
not subject to the scale of depreciation. 
fralkert.fValke, • - 195 

HUSBAND and WIFE. 

*l. The commission for taking the privy ex- 
amination of the wife, must be directed to, 
and executed by those who are m^^ jus- 
tices ol* the peace ; but they nee<l not be to 
named in the commission or certificates 
they will be presumed to be such unleaa 
the contrary appear. Barvofet ux, v. 
Borden, • • • i5g 

INDEBITATUS ASSUMPSIT. 

See Action, 2. 

INFORMATION. 

^n an information against a Justice of the 
Peace for bribery in the election of a 
Clerk, it ought to be stated with ceruinty, 
that an election was holden. and that, at 
that election, the vote was given. JVendi 
V. The Commonxpealth, 

INJUNCTION. 

See CHAircxBr. 



INDEX, 



808 



INQUTSITIOX. 
Upon an an inqoeftt <A office, respecting pro- 
pert j escheated, oi* forfeited to the Com- 
jBonwealth, the jury might have been com- 
poied of twelve jurors, or of a greater or 
smaller number, prior to the Act of 1794. 
Bermet v. Cofnrnotiwealtht - 154 

JEOFAILS. 

1* Plea Co an action of debt upon a prison 
bounds bond, *< that he was not guilty of 
the premises laid to his charge.'* " Con- 
ditions performed," would have been the 
proper plea; but this is substantially the 
same, and is good after verdict. Payne 
V. Elzey, . - 143 

S. See Dbclakattov, 1. 

3. The omission to lay damflges in the de- 
claration, though in an action sounding al- 
together in damages, is cured after veraict 
by the Statute of JeofaiU, Stephens v. 
ff^hite, - - - 203 

4. Construction of the Siahtteo(Jeofail8,ibid. 

5. That part of our Statute of Jeofails which 
cures tne omission of all averments,* with- 
out proving which the Jnry ought not to 
have found such a verdict,' is the adoption, 
of a principle established in the English 
Courts, and which is well explainH<l in 
Bushton v. Aspinalt Dougl. 658. ibid. 

ISSUE. 
Where the issne was considered to be 
sufficiently made up. JValdenv, Payne, i 

Turbei^lle v. Self 71 
JOINT and SEVERAL. 
1. If a bond be made joint, without fraud qr 
mistake. Equity will not charge the execu- 
tor of (he surety, who was ilischarged, at 
Iaw, by his death, in the life-time of the 
principal. AUteVy if the lending had been 
to botn. Barnaon*s ex. v. Field, 136 
8. See Tender and Refusal, 3. 

JUDGMENT. 
See Debt, 2, 3. Appeal, &c. 7. 

JURISDICTION. 

1. Consent ofpariies cannot give jurisdiction 
where (he Court has it not. But this i-ule 
is spplieable only in a case of original JU" 
risdiction. Bogle & Scott v. Fitzhugh, 213 

2. The Court of one county may, on its 
Equity side, relieve against a judgment at 
Law, rendered in another County Court, 
by way of orij^inal jurisdiction. And thougn 
it cannot award a new trial at the bar of 
that other Court, yet it may direct uii is- 
sue to be tried at its own bar. And if the re- 
lief be afforded without the trial of an issue 
where that is proper, the High Court 
of Chancery may, upon an appeal, after re- 
versal, retain the cause, and direct an is- 
sue to be tried. Ambler v. Wyld, 36 

3. See Charcbbt, 1. 

4. A bond taken upon replevying property 
distrained for rent, roast be returned to 
the Court to which the officer levying the 
distress belongs, or to the Court ot that 
Goonty in which the land lies. Such a bond 
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is good if executed by the original lessee^ 
though he be not the tenant in actual pos- 
session, nor the owner of the Aroper/'^idlM- 
trainedy if he baih assigned his lease to a 
third person, without the privity, or assent 
of the lessor. Ferguson v. J^oor, 54 

5. Wherever a case isfuUj^and fairly tried 
in a Court of Law, the decision is so far 
bindin|[, that it can only be examined by 

, an appellate Court. — Chancery cannot in- 
terfere. But if the Court of Law refuse 
to decide points of law, or to reserve them, 
it will submit such points to the jury, and 
they decide inequitably. Chancery may 
interfere. Picket v. JMortis, - 255 
JURY. 

The number of jurors upon an inquest of of- 
fice respecting escheated property, might 
have consisted of twelve, or more, or less, 
prior to the Act of 1794, Bermet v. Com^ 
monweaith, - - - 154 

LAND. 

1. The Act of 1779, establishes the rights of 
prior settlerSf and eives pro-empHon when 
vacant lands can be found adjoining. But 
a right to pre'Cmpiion in the adjacent land^ 
as a consGqMeneti'nf settlement f cannot pre- 
vail against a right claime<J under a survey 
of the adjacent land made prior to 1779. 
Bumsides v. Reid, - 43 

2. See Northern Neck. 

3. No objection, that more land is surveyed 
than the quantity specified in the warrant. 
Johnson V. Buffington^ - 116 

4. In 1756, a warrant from tlie office of the 
proprietor of the JVortlieni JSfeck issued to 
B. which was surveyed in 1757. In 1768 
the sHme land was surveyed for C by a 
special order of ihe proprietor. In 1770, 
and not before. B. tendered (he composi- 
tion and office fees, and demanded a grant, 
which was refused. A iew months after 
this, a grant was m.ide to C Chancery 
cannot afford relief to B. after so unrea« 
sonable a delay in completing his title. 
Curry v. Bums, - 121 

LAWS. 

1. The laws of the country where a contract 
is made, (the contract not being made with 
a view to performance elsewhere,) roost 
govern it. Warder v. Arell, 282 

2. The munieipal laws of the respective 
States of the United States sre foreign in 
respect to the sister States. ibid, 

3. One country will not execute the penal 
laws of another. But if a iterson be dis- 
charged from a debt by a tender, and re- 
fusal made in a foreign country, by force 
of the laws of that coonti7 he may defend 
himself in our Courts by relying upon snch 
tender and refusal, and the laws under 
which he was d>schHrged. ibid. 

4. The Pennsylvania Act of Assembly of 
January, \777 , making certain bills of cre- 
dit a le'nl tender, contracts continentaf, 
as well as State bills, in that part of it 
which makes a tender and refusal a '* 
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|«itMr«oriheMit. Solbrattlilf Act re- 
It ie« to a t«'nderHiiH] refusal of ermtinen- 
tel billtyprodoeing Mforf*iiliin*ot'Uiedebt» 
k wai lioi firtoailjp repmled by thctbinlisc- 
tionof the Aet of May, 1778; this Ittter 
law retaled only to tm? eibraaiona aiibte- 
qnrnt to ihe S9th oi January, 1777. ibid. 

S» Where there are two affirmative Sta- 
totf a, on ibe unae aiibjcet, if thff do not 
•oofliot wiib eaeh other, but may be ao 
•onstraed as that ihev may anoatat tofQe* 
ther, the latter wdl not be constmed as a 
virtual repeal of ihc former. ibid, 

LEASEL 

1 . See Rkplstt Bn^noa, 3. 

S, If 'the lessee assign wiihoat the priTity or 
assent of the It-sanr, the lessor is urtt bound 
thereby, but niay consider the original 
Iws e e as the tenant in po9te»aion^ and- a 
replevy bond signed by the original les- 
aee ; will be good und'^r the Aet of Assem- 
bly. Ferguttm ▼. Moor^ 57 
UEN. 

1. A vendor of laod, not having conveyed 
the same, or taken a security f(»r the pur- 
chase money, has a li(*Ti upon the land for 
satisfaction thereof. Cole v. Scatty 141 

3* And this lien exists (even though a con- 
Teyance were made,) against the vendee^ 
or a purchaser frrm him with notice, ibid, 
MILLS. 

l.^Upnn an apptal fiora an order, giving 
leave to build a mill, the record should 
state that it appeare<t to the Court gi ant- 
ing the order, that the bed of ihe waters 
course was in the applieant, or in th^e 
Commonwealth. Richard$ v. Hoomes, 56 

3. Where an application is made for leave 
to build a mill, it should appear that the 
party whose property is sought to be con- 
demned, bad ten day's previous notice of 
the motion for the writ of ad qvod dam^ 
num, Thi^ might be dispenst-d with, if 
it appealed by tbf record, that he ap- 
peared and contested the application upon 
the meriis. An appearance generally 

. wnoUl not be sofficient. Bernard v. 
Brewer, - - 76 

S. The writ ad quod damnitm which issues 
upon an application to a Court for leave to 
bnilff a mill, roHV be executed by the T)e- 

. puty Sheriff: Wroe v. Harrii, 126 

4. Wh^re the person appl}ing for leave to 
. build a mill has land on one side only of the 

'Stream, it should be stated in the petition 
that the bed ot the stream is in himself, 
or in the Cpmraonwealth ; — but this is not 
necessary, if he own the land on both 
videos. . . - ilid. 

5. It is not necessary that the inquisition 
/Shoirld set forth the injury which the land 

'. below the dam m^y •sustain. ihid, 

MONEY. 

1. See AcTor AsBKMBLT, 1. DEpnucrATiow, 

*2, 3. AppKAts, Stc, 7. Debt, /,3. 

3". A sterling debt may be sued for, without 

layiog the value iqi current money : if luid, 

ft is mere surplusage, and will not vitiate. 



but in «9ch case, the ^iMaHfetiJilas tbuniA 
be laid in sterling' money. The teiiclipC 
andjudgmeot sboiitd be for alertfs^^abd'* 
the Co«irt are to fix the rate-gf excb^is* 
ShMth V. Baird^ • «- i66 

HonoN. 

1. The Clerk having entered up * jodgmeBt 
by tiU dieit n the DistHctCooft, o»a hMd 
for the payment oftabaoeo, vithoat iio- 
licine a memorandum endorsed or Ibe 
bontf, whi6h conined the tobacco to cer- 
tain inspections, this Court considered the. 
mistake as being" merely clericaly and such 
as might have been corrected at d subse- 
quent term upon motion. Gordon y. /Va- 
zier,^c,, - - - ISO 

2. See FoRTacomnro Bottds, 3, 9, 4, 5. 

NEWTRUL. 

See Cbas^ckrt, t. JuRiamcTioir, 3. 

NORTHERN NECK. 

1. L9rd Fairfax had a rig^t to establish 
rules of office for granting lands withm the 
JVortheni JVeckf and in case of forfeiture 
incurred by non-compliance with those 
nilfs, he was at liberty to eniBt the ^nae 
laws to other persons. Picket v. Dow- 
dall, ... 106 

2. The issuiitg of a warrant to a second ap- 
plicant, was a sufficient evidence of bit-in- 
tention to take advantage of theibrfieitare. 

ibid. 

3. Persons taking up lands in the JVbr^A^ni, 
JVechj are to be presumed conversant of 
the rules of the ofllee. - iHd» 

4. Where the owner of a survey has forfeit- 
ed his right, by not obtaining a grant with- 
in the time prescribed, notice to a subse- 
quent applicant will not afllbct his title, 
unless the original claimant was prevent- 
ed by fraud from perfectiue his title. 

ibid. 

5. A grant relates back to the warrant, 
which is (he inception of title ; but not if 
it would work an injury to others, by?de- 
Btroying intervening rights fairly and le- 
gally acquired. - - ibid, 

6. The Act of 1785, c. 47, relates merely 
to the unaftpropriated lands within tfiia 
district ; and tnerefore it does not, su- 
tlK)ri8*' the granting of lands, for whieh 
warrants were issued by the proprieM^, 
although they were forfeited ; suon titles 
were confirm* H by the Act of 17S6, c. 3. 
Johnson y. Bujpngton, - 116 

7. Tht' Act of 1786, c. 3. does not authorise 
the Register to make grants iri bates 
where grants had been previously made tci 
others by Lord Fairfax. PlfcJfefy.S**'- 
dalf - - - ' - 106 

8. In 1756, a warrant Prom the prftprletiH^s 
office issuerl to B. which was surveyed in 
1 757. Irt 1 76 8, the land wa^ surveyed by 
C. and in 1770, and not before, B. ten- 
dered the composition and office fees, and 
demanded grant, which was re^isdtt. A 
few months after this, a grant #at ttuldm 
to C.^A Court of Bqtil^wftghtiWilto^f- 
ford relief to Bi after io obMaaoniM Jt 



INDEX. 



Miy til •odit^Mng ikU title. Curry t. 
aBtiffit, ... 191 

9. The Oourf would not dt>eide vhat ought 
10 ]»#' Mbiidereil M a reasontble time to 
.ftidulge the owner of n torvey Ifi eoin« 
pleting hii titte. Biieh caie ought to 
•tMiil v(pf» its own pHiticiilftr eireuro- 
«tan«etk But a delay of 11 years with- 
<Nit exoal^Mitory -eircumttaaees, is an un- 
' reaHMiable titne. • - , tdi'ef. 

NOTICE. 

t • See Evi DEzrcs, 3. Mii«ls , 2. 
S. Where the owner of a survey has for- 
feited hia right by not obtaining a title 
^ within the time prescribed, nniiee to a 
^ subsequent applicant will not affect his ti- 
tle, unless the original claimant had been 
prevented by fraud from obtaining a le- 
gal title. Picket v. Dowdall, 106 

OBUG AVION. 

1. Memorandums endorsed on a bond are 
to be eonsidered in like manner as if they 
were ineorporated with the bond. 6or- 
don r, Fraxier, • - SOI 

2. See Spbxtt, I, 2. AssitfiTMKNT, 2, S, 4. 
S. The assignee of a bond though for valu* 

able eon«ideratidn and without notice, 
takes the same subject to ail the equity 
of the obligot*. Norton v. Hose, 253 

OYER. 

Though you cannot have advantage of the 
Writ to plead a variance without craving 
oyer of it, yet you may apply to it to 
amend by. Stephens s. ffTute, 212 

PENNSYLVANIA. 

See LjAWB. 

PLEAS and PLEADING. 

1. In replevin, the plaintiff upon the plea 
of ^dl. debet ^ may give in evidence an 
award made since the distress taken, (but 
respecting pre-existing accounts,) in or^ 
der to show that nothing was due to the 
avfiwant. TurbervWe v. Self^ 71 

2. See Jkofails, 1. 3. Oyer, 1. Veb- 

BICT, 3. 

3. In debt upon a judgment recovered 
against an executor, up<-n motion, ihe de- 
claration suggested a devastavit of assets 
vfMch accrued after judgment rendered. 
The executor is not precluded from plead- 
ing a special plene admimstravit, and 
from sapporting by its proof Jiaffinw. 
dleton^ - . . • 184 

4* In tunumpaU^ the gist of the action is the 
profnise to pay, and unless this be aven ed, 
the omission is not entirely verdict. fVin- 
atarCoex^^.JFrcmciaco^ - 187 

POWER. 

See Ex»ctJTon, 4. 
PRACTICE. 

1« Se« EvnoBscK, 2,3. Apr kal, 3, 4,.^ , 6. tO. 

"2^ The eounael for the appeib-f may move 
to dismiss the appeal, for wan( of aa ap- 
4|i9Waii«e being enter<Hi lor the. appellant, 



belbre he opeaatb^ record, bat not after- 
wards. CoBm v. Ltrmryy -* 75 
5. In all eases where a (general eommiisitfn 
iNuetlhr taking dcpotitions apoii ao an- 
vwer and replicatiou in any suit in the 
High Coart oif Chaucery, the eaiue man 
remain at nil«*t «ia? mon^ from the time 
of entering the replication, bc^re it is set 
down lor hearhig, nnlest this be dispensed 
with by consent of parties entered on the 
reoord. Daffy v. Price, • 191 

PRESUMPTION. 
See Dbsd, 5. 

PROFBRT. 

In debt on a bill of exchange profirt la not 
necessary. Perrelf.Mkinson's^x, 143 

PROMISSORY NOTES. 

1. If a promissory note besign<M and lent to 
the payee with a ^lank for him to insert 
the amount, it is goodevideooe on ^e plea 
oi nil debet Jordbtt v. JWfton, • 164 

2. See Assignment, 8. 

PURCHASE. 

See EZBC17TOB8, 4,' 

RELATION. . 

A grant relates back to the warrant, which 
Is the inception of the title, hot not so as 
to work an injury to others by destroying 
intervening rights fairly and legally ae<> 
quired. Picket w. JDorwdaU, - 106 

RENT. 

1. See Rbplevt Bond, 3. 

2. Property distrained for rent can be sold 
only by an officer duly qualified asaueh; 
as by a Sheriff' or Constable. Fergwon 
r»JUoor, - • .54 

REPLEVY BOND. 

1. If the Commissioners who take a replevy 
bond act improperly, the Court will on 
motion, quash the bond. Bendricko v. 
J}nnda»s, • - . • 50 

2. A bond taken upon replerjrmg propevty 
distrained for rent mast be returned, either 
to the Court of the county in which tho 
land lies, or that to which the officer be- 
longs. Ferguson V, JI£oor, • 54 

3. A bond taken upon repleny property dis. 
trained for rent, is good, if signed by ti&e 
original lessee, though not the tenant in 
actual possession nor the owner ofthepro* 
perty distrained, it he bath assigned to a 
third person, without the privity or assent 
of the lessor. . . ^ ibid^ 

SCTRE FACIAS. 

1. The second scire facias against the special 
bail, issuetl on the third day <]€ Jipril 1771, 
returnable to the October Term ; and was 
returned " not found." At June Court, 
the bail moved to surrender the principal 
which was refused. 

Afterwards in 1773, the motion was renew- 
ed by consent of parties, when the Court 
permitted the render. The Court were' 
not precluded from making the latter de- 
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eiaion, the motkm being broagfat on agvo 
djf cgiuenl, and they decided properly, 
•moe the writ being made retuimable to an 
improper day, it vrat merely voic/, and eon- 
■cquentlr the first motion wat made in 
time. B^le'9.Fitxhugh^ - 213 

SET-OFF. 



U In what ease an asslpfied bond will not be 
allowed ai a aet-oflr. THtrbefviUe r. Self, 71 
2. See DiscoVHT, 1. 

SETTLEMENT and PRE-EMPTION. 
See Lavd, 1. 

SHERIFF. 

1. Proeeat in this ooontry, may be exeented 
by the deptttg in all eaaea, onleis where 
the ffij[h Sheriff \% renuired to go m^er- 
ton. Writs of ad quod dmnratm may ooo- 
sequently be exeented by the deputy. 
JVroe v^Jfarris, - - 126 

2. See Ebaob, 2. 

SLAVES. 

1. Slaves fi*om their nature are chattels; and 
though In the hands of exeontors they are 
exempt from (he payment of debts, where 
there is a siiffioieocy of other personHl es- 
tate, they are nevertheless assets. — They 
are real estate only in particular cases, 
such as descents, &c. fValdenv. Pojfne, 1 

2. An executor is itot bound by the order of 
a County Court, directing a division of (he 
testator's estate amongsi the distributees, 
to deliver op slaves, without reserving a 
snfficiency to pay the debts, or tuking bonds 
to refund. '- - - ibid, 

SPECIFIC PERFORMANCE. 

See Agkkemekt, 1. 

STATUTES. 
S'-e Laws. 

STERUNG. 
See MoxET. 

SUPERSEDEAS. 

See Appj^al. 

SURETY. 

1. If a joint bond be given for money loaned 
to the principal, a Court of Equity will 
not eh'arge the executors of the surety if 
they become discharged at law by the death 
of tht Viretv before the principal. Hani' 
9on 6fc. V. Field, &c. - 136 

2. If the lending be to both, it creates a mo- 
ral obligation in both -to pay , and though 
the remedy be lost at law, equity will en- 
force the moral obligation against both. «6. 

TENDER and REFUSAL. 

1. A tender and refusal of continental bills, 
in the state of Pennsylvania, in discharge 
of a Pennsylvania dt^l)t, In March 1780, 
did, under the laws of that State, (the re- 
quisites of those laws, being complied with) 
produce a fotfeiture of the debt. Warder 
V. Arell, - - - 282 

2. See Laws. 

3. A tender, which if refused produces a 



forfcKore of the debt, if made to one obli- 
gee, is equal toatendermadetoall. War" 
derr.,JreU, - - - 282 

TROVER. 

In an action of ti'over and convenbn, the de- 

elaration need not state the price of the 

thing converted, althongh it is otherwise 

in detinue, Pearptunt «. Henry, 192 

USES and TRUSTS. 
A^o peraons in ene, the legal estate is ex- 
ecuted immediately; and as to persons 
not tne««e, it vests immediately apon their 
ooming into being, if they comeingoodtime, 
otherwise it goes over to the next remam- 
der. Hoy v. GameU, - 35 

VARIANCE. 

1. What is, as to the name of a person. 
John9an.v. Buffington, - 116 

3. Though you oannot take advantage of 
the writ, to plead a variance, without 
craving oyer of It, yet yon may apply to it 
to amend by, though oyer was not craved. 
Stephens y. White, - 212 

S. Declaration on a bond given to ^. and 
by him assigned to the ptaintiJBT. The 
bond produced in evidence had had an as- 
signment indorsed to B. which was strick- 
en out, except the signature of the obligee, 
above which was indorsed the assignment 
to .the plaintiff! There is no variance be- 
tween the declaration and the bond. 
J)rummondy. Cnitcher, - 218 

VERDICT. 

1. In an action for freedom, a verdict finding 
the mother, (the plaintiff,^ to be free or a 
slave, is conclusive evidence between a 
child of the plaintiff, and one claiming un- 
der the defendant in that suit. SheUen v. 
Barbour, - - 64 

2. See Chancert, 3. Debt,1. Jeofails, 1. 
Dkclahatton, 1. 

3. The defemlant pleaded a special fdene 
admnistravit^ and that, he hath not, nor 
had any goods, &o., except to a certain 
value, which were not sufficient to satisfy 
the judgments mentioned in the plea. Re- 

' plication, that the defendant hath and had, 
8(0. goods, Sco. more than sufficient to sa- 
tisfy (he sHid judgments, -whereof he could 
have satisfied the plaintiff. Verdict " for 
the debt in the declaration mentioned.*' 
This is insufficient : the verdict ought to 
have found that the defendant had goods, 
&c., more than sufficientto satisfy the judg- 
ments, whereof he could have satisfied the 
plaintifi^, or the value of the assets, if thcy^ 
were not sufficient. Booties ex. ▼. ,Arm' 
strong, - - • 301 

WILL. 
1. Constmetion of. Harvey et vx, ▼• JBor- 
den, - - • 156 

WITNESS. 
The testimony of a witness tending to fix a 
fraud upon himself, ought not to be re- 
garded. Claiborne ▼. Parish, 146 
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